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PREFACE 


[wo important articles bearing upon the present disturbed inter- 
national situation are published in this issue of International Con- 
ciliation. The first, a brief but fully documented study of the problem 
of the sanctity of treaties, was prepared especially for the Carnegie 
Endowment by Mr. John B. Whitton, Associate Professor of Inter- 
national Law at Princeton University, whose authority in regard to 
matters of international interest has been demonstrated in several 
earlier issues of this series of documents. 

In ‘‘The Price of Peace,’’ Mr. Stephen Gwynn, author and Presi- 
dent of the Irish Literary Society, puts forward some most important 
practical suggestions relative to the conflict threatening between 
Italy and Abyssinia. This article is reproduced by permission from 
the September issue of the English review, The Fortnightly. 

NICHOLAS MURRAY BUTLER 


New York, September 18, 1935. 
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THE SANCTITY OF TREATIES 
(PACTA SUNT SERVANDA) 
By JoHN B. WHITTON 


Our international society owes its existence to a vast network of 
treaties. Some 25,000 of these instruments, it is estimated, govern or 
direct a multitude of interstate matters. These may be of minor 
importance, for example if their purpose is the protection of migra- 
tory birds. Or they may possess major significance, for instance if 
the treaty regulates the size of fleets or limits the right of war. This 
great web of international accords would be fragile indeed, and with- 
out doubt too feeble to endure, were it deprived of its fundamental 
basis: the rule requiring pacts, contracts, and treaties to be per- 
formed in good faith. For why should Great Britain and the United 
States expend months in negotiating a commercial agreement, or 
labor for years to settle a boundary controversy, if the resulting 
treaty has no binding force, or if either party could evade its obliga- 
tions at will? In short, the maxim pacta sunt servanda—pacts must be 
executed in good faith—is nothing less than the keystone of the arch 
of international society. 

This being true, it is not astonishing that a feeling of shocked con- 
sternation was observable generally throughout the world when 
Hitler formally and categorically repudiated Germany’s obligations, 
under the Treaty of Versailles, to maintain its armaments within 
certain fixed limits. The explanation for this reaction lies partly in 
the spectre of a great Power, inspired by frankly bellicose aims, arm- 
ing itself to the teeth. But something more is at stake. The direct 
repudiation of a solemn engagement seems to presage to some the 
general breakdown of a system whose very integrity rests upon 
the sanctity of treaties. Such repudiation is entirely inconsistent with 
the new world order, ostensibly based on a League of Nations, in the 
Preamble of whose Covenant appears these important words: ‘‘The 
High Contracting Parties, In order to promote international coopera- 
tion and to achieve international peace and security . . . by the 
maintenance of justice and a scrupulous respect for all treaty obligations 
in the dealings of organized peoples with one another.” 

Are these fears justified? From the legal point of view, is the uni- 
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lateral repudiation of a treaty obligation permissible? And from the 
practical standpoint, may a nation, with impunity, avoid the loyal 
execution of a solemn promise? Which is correct, Voltaire’s cynical 
boutade that it is by violating them that States show their respect 
for treaties, or President Franklin Roosevelt’s declaration that 
‘‘ American foreign policy must uphold the sanctity of international 
treaties. This is a cornerstone on which all relations between nations 
must depend,’ a statement not unlike the following from Hugo 
Grotius: ‘‘For not only is every State sustained by good faith, as 
Cicero declares, but also that greater society of States.’” 

To an attempt to answer these questions the following pages have 
been devoted. We will attempt to prove the existence in international 
law of a solemn rule requiring that treaty obligations be performed in 
good faith. The character of this rule is elucidated by a study of the 
general practice of States, the decisions of international tribunals, 
and, finally, the writings of the authorities. This rule, pacta sunt 
servanda, is generally respected and enforced. It is true that cases 
of treaty violation do occur, and that they constitute one of the 
gravest problems of international relations. At the same time, these 
deviations from a line of conduct generally followed do not operate 
to deny the existence of the rule any more than the occasional breach 
of arule of municipal law may properly be said to destroy such a law. 
Furthermore, the most striking cases of violation occur with respect 
to those treaties which, like treaties of peace, have been signed under 
duress, and are thus peculiarly weak. Such violations, moreover, 
lead inevitably to vigorous protests and general disapproval which 
bear witness to the strength of the rule pacta sunt servanda. Finally 
in conclusion, the author will offer certain suggestions which, if 
adopted, should serve to reinforce the binding character of treaty 


obligations. 


MORAL AND LEGAL BASIS OF PACTA SUNT SERVANDA 


The sentiment or conviction that a treaty is binding dates fron 
the inception of international relations, and is grounded upon botha 
moral and a legal basis. 

The moral basis is found in the ethical principle according to which 
a solemn promise must be respected. It would be difficult to trace the 


1 The New York Times, January 18, 1933. 
? Grotius, De jure belli ac pacis, 1. I1I, c. XXIV, sec. 1. 
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exact origin of this rule, but it seems to date from the very beginnings 
of human society. Very early it was generally recognized that men 
could not live together in tolerable security and tranquillity unless 
they could rely with reasonable assurance upon the execution of 
agreements. It is natural therefore that thinkers as ancient as Con- 
‘categorical imperative of human 


‘ 


fucius considered this rule a 
society,’’ a ‘‘law of necessity,’”’ or a “rule of absolute justice.’’ 
Both Socrates and Plato affirmed categorically the sacredness of the 
pledged word,‘ and Cicero wrote no less firmly that ‘‘the foundation 
of justice is good faith, in other words truth, and fidelity to promises 
and agreements. ’’> Puffendorf, much later, saw in this maxim one of 
the most inviolable rules of natural law, upon whose strict perform- 
ance depended all order, beauty, and the fruition of human life.® 

Coming now to its legal basis, the rule of the inviolability of treaties 
represents merely a transfer to the international field of a funda- 
mental principle found in all systems of law. In every State, promises, 
agreements, and contracts constitute the subject of a vast mass of 
law. This has been true wherever human societies have emerged 
from the primitive condition. The binding force of such instruments 
is axiomatic. When a savage island tribe allows a rival clan to land, 
unmolested, on the shore, where it leaves certain articles after taking 
others which the local tribe deposited for the purpose, and then de- 
parts, in safety, the whole transaction is one of contract, considered 
by both parties to be binding. Both feel that they are bound by the 
implied agreement and that its violation would merit some form of 
reprisal or sanction.’ Here are all the elements of a contract. And 
as human society evolves, with the result that social and commercial 
relations become more frequent and more intricate, so the rule requir- 
ing that agreements be performed in good faith becomes more and 
more important. This truth was affirmed by Plato, who wrote that 
in their relations with strangers, men should treat a contract as 
something sacred,* while Cicero is accredited with coining the 

*Siu Tchoan-Pao, Le droit des gens de la Chine antique, Paris, 1926, p. 113 et seg.; Phillip- 
o. The imrnationel Law and Custom of Ancient Greece and Rome, 2 Vols., London, 1911, 

‘De Taube, ‘*L’Inviolabilité des traités,’’ Recueil de l’ Académie de la Haye, Vol. 32, 
1930, p. 317 et seg.; Plato, Laws, Book V, 729; Book VII, 850; Book XI, 915, 920; Jowett 
translation, Oxford, 1875, Vol. V, 2d ed., pp. 301, 419, 486, 491. 

‘Cicero, De oficiis, Book I, chap. VII, 23. 

* Puffendorf, De jure natura et gentium, Book III, chap. IV, §§1, 2. 


’Ratzel, History of Mankind, Vol. 1, p. 376; Howitt, Native Tribes of S.E. Australia, 


PP. 311-312. 
§ Plato, Laws, Book V, p. 729; Jowett translation, 2d ed., Oxford, 1875, Vol. V, p. 301. 
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phrase pacta sunt servanda, cited ever since as a fundamental legal 
maxim. ® 


THE ATTITUDE OF STATES TOWARD TREATIES— 
HISTORICAL SKETCH 


Given the virility and universality of its moral and legal basis, it is 
not surprising that the rule of treaty inviolability has been generally 
accepted ever since the first days of international intercourse. Thatit 
has been occasionally violated cannot be denied, but its integrity 
has nevertheless persisted. Early tribes demonstrated their respect 
for this rule by the impressive ceremonies, notably sacrifices and 
other religious rites of the most solemn nature, which accompanied 
the making of their mutual agreements. One feature usually present 
was the oath made by each tribe, to its own God, solemnly affirming 
that it would fulfill the treaty. Thus the transaction really involved 
three pacts instead of one, and in fact the treaty itself seems to have 
rested upon a higher and more fundamental rule: ‘‘A tribe must 
respect and execute a promise made to its own God.”’ 

That the rule pacta sunt servanda existed in the ancient civilizations 
is not difficult to demonstrate. Confucius wrote that the violation ofa 
treaty would dishonor both man and the State,!* while Viswanatha 
contended that in ancient India treaties were respected because the 
State feared to commit what would have been considered the most 
serious infraction of the Dharma." A similar sentiment prevailed in 
ancient Persia, while in Egypt the existence of such a rule is demon- 
strated by the famous treaty of 1280 B.c., between Rameses II and 
the King of the Hittites, a treaty of “perpetual peace”’ and osten- 
sibly considered to be inviolable."* After an exhaustive study of these 
ancient civilizations, the noted Russian scholar De Taube has con- 
cluded that ‘‘to the statesmen of 3000 years ago, an international 
stipulation was obligatory and inviolable. ’’4 

® Pacta et promissa semperne servanda sint, quae nec vi nec dolo malo, et praetores sint 
Cicero, De oficiis, Book III, 92. Citing the famous story of Regulus who kept his word with 
the enemy even when he was sure to suffer thereby a terrible death, Cicero declared that 
even a pact with the enemy was sacred and should be respected. Ibid, Book III, chap. 
X XIX, p. 108; Book III, chap. XX XI-X XXII. In the Ad Herennium is found an expression 
akin to the one in question: Pacta sunt, quae legibus observanda sunt, Ad. C. Herennium, 
Book IV, ed. Marx, Leipzig, 1894, p. 225; Prichard and Nasmith, Ortolan's History of 
Roman Law, London, 1871, p. 103. 

10 Supra, note 3. 

11 Viswanatha, International Law in Ancient India, London, 1925, p. 168 et seq. 

12 De Taube, op. cit., p. 314. 

i Jbid., p. 306. ’ . 

14 Jbid., p. 306; Redslob, Histoire des grands principes du droit des gens depuis V Antique 
jusqu'a la veille dela Grande Guerre, Paris, 1923, p. 107. See also Egger, E., Etudes historsques 


sur les traités publics chez les Grécs et chezles Romains depuis les temps les plus reculés jusqu- 
aux premiers siécles de l'ére chrétienne, Paris, 1866. 
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Of this pre-classical period, in summary, the following observations 
may be made: The rule pacta sunt servanda was accepted as a moral 
precept based on the principle of good faith. It was likewise a reli- 
gious principle. Its prestige and influence were immeasurably re- 
inforced by the exigencies of international trade. In an effort to 
provide sanctions for the performance of treaties, resort was had to 
many solemn rites, including the oath, and in addition it was not 
uncommon to exchange hostages or demand the guaranty of a third 
State. Despite these sanctions, cases occasionally arose then, as now, 
of the violation of treaties, and certain peoples bore an evil reputa- 
tion in this regard. But such infractions were generally considered to 
be reprehensible, meriting reprisals or other sanctions which occa- 
sionally followed, notably in the form of war. 

When we reach the classical period, we remark certain new devel- 
opments of peculiar interest. Among the early Greeks the duty to 
respect international agreements was based chiefly upon religious 
considerations. Subsequently an extraordinary development of inter- 
national commerce in the Mediterranean Basin served to solidify 
treaty obligations; it was readily realized that such commerce, with 
the possible exception of barter, was impracticable without a certain 
minimum of good faith, expressed in the form of faithful performance 
of treaty stipulations. 

Rome contributed to the rule pacta sunt servanda a solid legal 
foundation which has had immense influence. In ancient Rome, 
treaties were concluded with solemn religious ceremonies, including 
the oath, as already explained. Later a new element, purely laic and 
juridical, was added: the treaty or foedus was assimilated to the 
private law contract, so that if concluded in strict compliance with 
the formal prescriptions of the law, it was considered binding. Rome, 
however, did not always live up to its treaty obligations, and in this 
matter the more powerful it became the less scrupulous it appeared, 
(Some modern States have acted in a similar fashion.) Another un- 
fortunate tendency was the habit of questioning the binding force 
of treaties whose obligations seemed too burdensome. On the other 
hand, so strong was the legalistic spirit among the Romans that 
whenever they found it expedient to break a treaty they always 
invoked a good legal pretext for their action. Thus Rome left to 
posterity two precedents, one excellent—the legal and obligatory 
character of a treaty, the other reprehensible and unfortunate—the 
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tendency, marked by hypocrisy, to violate a treaty in fact and at the 
same time to take refuge behind legal sophistry. 

The Medieval world was marked by developments which, for our 
purposes, seem particularly important. During the Middle Ages we 
remark again a general conviction that a solemn treaty is binding, 
although it would be an exaggeration to maintain that this feeling is 
always dominant or universally effective. The religious and juridical 
bases for the rule pacta sunt servanda, already noted in earlier times, 
are still influential. Solemn religious ceremonies still accompany the 
signing of a treaty; thus when Charles VII of France and Philip of 
Burgundy signed the Treaty of Arras in 1435, they swore fidelity 
thereto in the presence of two Cardinals, and agreed to accept ex- 
communication in case of a breach of the oath."* Occasionally a 
treaty was placed under the tutellage of the Pope, who was author- 
ized to punish a party guilty of violation.” 

As for the juridical basis—to which both the economic interdepend- 
ence of the Greek States and the legalistic spirit of the Romans had 
so largely contributed—its influence likewise persisted. The Roman 
Law, with which medieval legal systems were permeated, perpetu- 
ated the rule pacta sunt servanda. Thus in the canon law of the thir- 
teenth century, we find the following rule, based on the Decree of 
Gratian, ‘Fidelity (to a treaty), even when promised an enemy, 
must be maintained towards him against whom war is made, and 
a fortiori toward a friend.’’* Furthermore, great international jurists 
reaffirmed the legal validity of treaties.'® 

A third basis for the inviolability of treaties was contributed by 
the feudal system. This régime constituted a veritable web of con- 
tractual engagements—between king and prince, prince and baron, 
baron and knight, and thus on down the feudal scale to include the 
humblest soldier or peasant. To deprive the feudal system of the 
principle of fidelity to engagements would have encompassed its fall. 

For the attitude of Rome towards its treaty obligations, see Phillipson, Redslob, 
De Taube, op. cit., Jolowicz, Historical Introduction to the Study of Roman Law, Cambridge 
1932, p. 39 et seg. ‘‘ Antiquity,’ writes Redslob, ‘‘respects the international norm and denies 
it at the same time. It thus revolves in a grandiose contradiction."’ Op. cit., p. 107. 

16 Redslob, op. cit., p. 123. 

17 Nys, Les origines du droit international, Paris, 1894, pp. 271-272. 

8 Decr. Se ., pars. C. 23, qu. I, c. 3. 

19 Bodin, Les six livres de la République, ed. de Lyon, 1580, p. 563: ‘‘Il faut garder la foy 
sans avoir esgard si celuy le mérite, auquel on l'a donnée;car toujours il y va de l'honneur de 
Dieu et de la République.’’ Gierke, Political Theories of the Middle Ages, Maitland transla- 


tion, 1922, p. 80 et seg.; Pothier, Traité des obligations, new edition, Leyden, 1873, Part I 
chap. I; Hobbes, Leviathan, 3d ed., London, 1887, pp. 71-72. 
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The existence of this system of agreements favorably influenced the 
integrity of accords between kings and between nations.” 

In the chivalric code itself may be found the moral basis for the 
inviolability of treaties, for the pledged word is considered sacred, 
whether given in the form of promise, contract, or treaty. Many 
striking examples of this spirit could be cited. Thus in 1360 when 
Jean le Bon carried out faithfully a particularly burdensome treaty 
between France and England, he replied as follows to the protests of 
his subjects: “If justice and good faith were banished from the rest 
of the world, they must still be found in the hearts of kings. ’’*! 

But this four-sided foundation for medieval treaty law was not 
invulnerable. So long as human nature remains unchanged, neither 
the oath nor the principle of good faith will alone suffice to ensure the 
performance of contracts between men or treaties between nations. 
Man is neither angel nor beast. Instinctively he feels that justice 
requires fidelity to the pledged word; occasionally, however, he suc- 
cumbs to the temptation, in an emergency, to evade an embarrassing 
or burdensome obligation. Within the State, however, the authority 
of the government, through the courts and the officers of the law, 
may be invoked both to discourage the breach of an agreement and, 
ifa breach occurs, to ensure reparation to the damaged party. But in 
the international community such sanctions have not as yet been 
perfected. In an effort to compensate for their absence, various meth- 
ods have been tried. Thus in the Middle Ages hostages were some- 
times employed; in 1526 Francis the First sent his own sons to 
Charles V to ensure performance of the Treaty of Madrid. Occa- 
sionally, as security for the execution of a treaty, territories were 
pledged, or the revenues of a province, or the treaty was placed under 
the guaranty of a third State or of its king.” 

Despite all that has just been noted—the existence of a general 
conviction that treaties are inviolable, and the provision for moral 
and material guaranties and sanctions—treaties during the Middle 
Ages were occasionally broken. At the same time, the principle itself, 
the rule pacta sunt servanda, was almost never denied. A sovereign 


determined to avoid treaty obligations found it prudent to discover 


” De Taube, op. cit., p. 344. 

1 Tbid., p. 346; Nys, op. ctt., p. 191. 

® Lavisse, Histoire de France depuis les Origines jusqu’d la Révolution, Vol. 5, Paris, 1904, 
pp. 48-40; de Martens, Traité de droit international, 3 Vols., Paris, 1883-1887, Vol. 1, p. 547 
et Seq. 

%Satow, ‘“Pacta sunt servanda, or international guarantee,'’ Cambridge Historical Jour- 
nal, Vol. 1, 1925, p. 295 ef seg. 
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a good legal ground or at least a persuasive moral reason for his site 
action. At times a king would ask the Pope to relieve him from his 


oath, and Pope Clement VI actually authorized the King of Fran | = 
to withdraw from any international agreement!** a? 
As for modern times, only a word will be said at this point, for | the’ 
the reason that the general characteristics of this period should | brea 
emerge from the pages which are to follow. It must be admitted that ‘ part 
certain developments have served to weaken the force of treaties higk 
and to compromise the rule pacta sunt servanda. With the break-up} give 
of the feudal system, certain elements of strength were weakened: For 
the contractual web which upheld the system, and the chivalric tion 
principles of loyalty, fidelity, and good faith. In addition, the medie. of d 
val conception of a grandiose international community, with its roots | ery, 
in two institutions, the Holy Roman Empire on the one hand andthe { ayo 
universal Church, one and unique, on the other, gradually disap. | con 
peared. This was to be succeeded by a system of unitary, independent} ajith 
warring States, at whose heads stood all-powerful monarchs, acknowl. : hav 
edging no superior but God and perhaps a vague conception of | now 
‘natural law."’ The jurists, notably Jean Bodin of France, rational- | moc 
ized this régime by invoking the conception of absolute sovereignty. } _reaf 
Concepts of this nature are the enemy of any veritable international- | yc, 
ism, and are opposed to the attempt to submit the will of the State ) tain 
to any greater force, superior organ, or higher norm. We must note | (Coy 
likewise another regrettable tendency: the weakened influence of terr 
religion upon the sanctity of treaties. For while some religious cere | Int 
monies continue to mark the signing of treaties, the Church, nolonger | — yn 
the great universal power it once was, is rarely appealed to as a means | dep 
of reinforcing the obligations of a treaty. Finally, the growth of | pec, 
nationalism, the intense struggle for imperial aggrandizement, and mot 
the ascendency of power politics whose foremost weapon is that two- tim: 
edged sword, the balance of power, have all served to create a system suc! 
which has not been entirely favorable to the integrity of treaties, clau 
especially since occasional wars, apparently a fatal consequence of | trea 
such a crazy system, end in treaties which, signed under duress, s 
create unjust situations that can only be overturned (one cannot say Prin 
remedied) by new treaty violations and new wars. Const 
These tendencies are undoubtedly discouraging. But it wouldbe/ — ® 
unfair to neglect those other tendencies which, pointing in the oppo | cb 


4 De Taube, op. cit., p. 358. ' 
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site direction, contribute today to the sanctity of international con- 
ventions. First of all, it should be noted that no State would dare deny 
the principle itself of the binding force of treaties.** Thus Hitler, in 
an attempt to justify Germany’s infringement of certain articles of 
the Treaty of Versailles pertaining to armaments, invoked an alleged 
breach of these same provisions on the part of the other contracting 
parties, declaring, in his famous Note of March 16, 1935, that ‘‘ The 
high contracting parties of the former victor States have one-sidedly 
divorced themselves from the obligations of the Versailles Treaty.’’** 
For the clearest violation, States inevitably allege a legal justifica- 
tion. This policy can hardly be recommended, but it has the merit 
of demonstrating the universality and prestige of the rule pacta sunt 
servanda. It should be added that ordinarily the violation of a treaty 
evokes throughout the world a general reaction of disapproval and 
condemnation—the Manchurian dispute is a good example. And 
although the medieval conception of a universal community may 
have disappeared, it was never much more than an ideal, and it has 
now been replaced by an infinitely more effective organization. The 
modern community, through the League of Nations, has formally 
reaffirmed the binding force of treaties upon numerous occasions, has 
succeeded in saving and enforcing important agreements, and in cer- 
tain notable instances, for example at the Assembly of 1932” and the 
Council of 1935, has condemned treaty violations in no uncertain 
terms.*® This same community, through the Permanent Court of 
International Justice, has upheld the binding force of treaties in a 
number of cases. Furthermore, as a result of the increasing inter- 
dependence of the members of the community, the nations have 
become inextricably bound by a vast network of treaties which, 
moreover, are generally respected and observed. This fact is some- 
times obscured by certain particularly flagrant cases of violation, 
such as the crossing of Belgium in 1914 or the repudiation of certain 
clauses of the Treaty of Versailles in 1935. Finally, the modern 
treaties may be distinguished from those of earlier centuries in that 


% Renault, Louis, Introduction a l'étude du droit international, Paris, 1879, §29; Rivier, 


Principes du droit des gens, 2 Vols., Paris, 1896, Vol. 1, p. 22. 

**Text of Chancellor Hitler’ 3 Statement of Mz arch 16 announcing universal military 
conscription in Germany," /nternational Conciliation, May, 1935, p. 266. 

? League of Nations Official Journal, Special Supplement No. 112, p. 64 et seg. 

* It must be admitted, however, that the League of Nations is more successful in affirm- 
ing the rule pacta sunt servanda than in inducing certain States, in a crisis, to fulfill their 
obligations in good faith. This is another proof of the unfortunate fact that the international 


community is relatively strong on law, but weak on sanctions. 
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treaties of peace, guaranty or alliance, which may be termed politica] 
conventions, have become of secondary importance, and the vast 
majority of interstate agreements today concern such matters as 
commerce, navigation, or extradition. These non-political treaties, 
especially when made for a limited period, have the greater chance 
to be faithfully observed. 

In short, the modern world resembles the ancient in this respect: 
it contains both good and bad factors, the first tending to strengthen 
the integrity of treaties, the second to weaken it. To the resultant of 
these two opposing forces the rest of these pages will be devoted, 


PACTA SUNT SERVANDA A RULE OF INTERNATIONAL LAW 


It becomes necessary at this point to show that the inviolability 
of treaties—in other words, the duty of a State to carry out in good 
faith the obligations it has assumed by means of a treaty—has been 
consecrated by international practice; that it is a rule of customary 
international law. Customary law, it may be recalled, is a rule evolved 
from conduct habitually followed by the subjects of law in a given 
legal community. When a rule, originating in mere habit or custom, 
comes to be followed generally, in an effective and permanent man- 
ner, and under the conviction that such conduct is obligatory or 
binding, then it is considered to have ripened into law.?* It can be 
shown, first, that the nations generally respect and carry out their 
treaty obligations; second, that they do so with the conviction that 
such conduct is obligatory in the sense that in case of a violation cer- 
tain disagreeable consequences are legitimate. In such event, for 
example, the State responsible for the infraction is bound to pay 
damages to the injured party, or the latter is justified in resorting 
to appropriate reprisals.*° 

This does not mean that occasional cases of treaty violation do not 
occur. But unless such violations become general—for a rule created 
by custom may be modified or destroyed in the same manner—the 
rule pacta sunt servanda is not affected by an occasional infraction 
any more than is the law against burglary modified by successful 
violations of that law. 

29 Korkunov, Theory of Law, Hastings translation, Boston, 1909, p. 160; Salmond, Juris- 
prudence, London, 1902, p. 142. 


30 Dupuis, ‘‘Régles générales du droit de la paix,"’ Recueil de l'Académie de la Haye, 
Vol. 32, 1930, p. 67 
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VIOLATIONS OF TREATIES 


It may be of interest at this point to mention a few of the most 
striking cases of treaty violation which have occurred since 1815.* 
After 1830 Russia suppressed the Constitution which it had earlier 
granted to Poland in conformance with the terms of the Treaty of 
Vienna, but claimed that the Polish rebellion justified this infrac- 
tion.*? In 1846 Austria took Cracow by force and annexed it, thereby 
violating the undertaking which, along with Russia and Prussia, she 
had made at Vienna to maintain it as a free city.** The recent action 
of Hitler in repudiating the Treaty of Versailles shows a singular 
resemblance to Lamartine’s manifesto of March 5, 1848, declaring 
that the Treaties of 1815 no longer existed so far as France was con- 
cerned, although “‘all the territorial arrangements made by the said 
treaties are a fact (which France) admits as a basis and point of 
departure in its relations with the nations.’’** Another well-known 
instance of treaty violation occurred when Russia, taking advantage 
of the confusion caused by the Franco-Prussian war, denounced that 
part of the Treaty of Paris of 1856 which neutralized the Black Sea, 
but this infraction did not fail to evoke a remarkable protest of which 
we will speak later.** We should mention also the annexation of 
Bosnia and Herzegovina by Austria-Hungary, in 1908, in flagrant 
disregard of the Treaty of Berlin of 1878.%* Other more recent cases 
are (1) exemption by the United States of its coastwise vessels from 
the Panama Canal Tolls, in violation of the Hay-Pauncefote Treaty 
of 1901;*7 (2) the violation of Belgian territory by the German army 
in 1914; (3) the occupation of the Ruhr by France in 1922; (4) the 
violation by Japan recently in Manchuria of the Four-Power Pact, the 
Nine-Power Pact, and the Pact of Paris; (5) Germany’s recent repudi- 
ation of certain disarmament dispositions of the Treaty of Versailles. 


" For a discussion of these violations, see Whitton, ‘La Régle pacta sunt servanda,” 
Recueil de l’ Académie de la Haye, Vol. 49, 1934, Pp. 220 ef seq. 

® De Clercq, Recueil des traités de la France, t. 11, p. 487 et seg.; Bourgeois, Manuel his- 
torique de politique étrangére, 4 Vols., Paris, 1925-1926, Vol. 3, p. 56 ef seg. 

® De Clercq, op. cit., t. Il, p. 506 ef seg.; Débidour, Histoire diplomatique de l'Europe, 
4 Vols., 3d ed., Paris, 1920, Vol. 1, p. 435 et seg. 

4 Débidour, op. cit., Vol. 2, p. 5. 

® British and Foreign State Papers, Vol. 61, 1870-1871, p. 1198; Holland, The European 
Concert in the Eastern Question, Oxford, 1885, pp. 220-270; Hill, Chesney, ‘*The doctrine of 
‘rebus sic stantibus’ in international law," University of Missouri Studies, July 1, 1934, Pp. 47 
et seq. 

* Débidour, op. cit., Vol. 4, p. 113 et seq.; Hill, op. cit., 

? Hyde, In termational Law Chiefly as Inter preted and yyy by the United States, 2 Vols., 
Boston, 1922, Vol. 1. p. 87. 





406 


Wuy TREATIES ARE WEAK 


These cases with others which might be mentioned, substantiate 
Oppenheim’s remark: ‘‘ History teaches us that treaties are fre. 
quently violated.’’** It could hardly be otherwise in a community 
of nations whose organization is so rudimentary. In fact, when one 
realizes that international law is only in its infancy, so that its present 
condition corresponds to the period of primitive law within the State, 
it seems astonishing that infractions are not more common than they 
actually are. First, the law of nations permits, indeed even sanctions, 
certain agreements which lack an element considered in all legal sys. 
tems as indispensable to the validity of a contract: the will of the 
parties freely expressed. As is well known, a treaty obtained under 
duress may be legitimate in international law, and this anomaly is 
the direct consequence of another peculiarity of the international 
system: the prevalence of wars, which end almost inevitably ina 
treaty imposed by force.*® These so-called ‘‘peace treaties’’ have 
always proved to be singularly fragile, a fact which may have induced 
Kant to insert the following rule in his project for perpetual peace: 
‘““No treaty of peace shall be esteemed valid, on which is tacitly 
reserved matter for future war.’’!° 

A treaty of peace is very liable to prove ephemeral. Signed ordi- 
narily in adversity and under duress, it usually imposes upon the 
vanquished State certain terms which consecrate some injustice or 
perpetuate some humiliation, so that it is almost certain to appear 
intolerable to one of the parties. Consequently the latter awaits the 
first opportunity to throw off the treaty, an eventuality which 
occasionally takes the form of war. 

Germany’s recent action in repudiating certain of its obligations 
under the Treaty of Versailles is a most striking example of one of the 
weaknesses of international law. First of all, it is worthy of note that 
the obligation in question was part of a so-called peace treaty which, 
being signed under duress, was particularly weak. As one author puts 
it, such treaties usually lack backbone. Secondly, the clauses in ques- 
tion constitute a continuing obligation, in other words, they imposed 

*® Oppenheim, International Law, 2 Vols., 4th ed., (McNair), London, 1926-1928, Vol. 1, 
p. 738. See also Tobin, The Termination of Multilateral Treaties, New York, 1933; Wilson, 
Robert R., ‘*‘ Revision clauses in treaties since the World War,"’ American Political Science 
Review, Vol. 28, 1934, p. 901 et seg.; Myers, Denys P., ‘‘Violation of treaties by adverse 
national action,’’ American Journal of International Law, Vol. 12, 1918, pp. 96-126. 


39 Whitton, op. cit., p. 224. 
“ Kant, Perpetual Peace, U.S. Library Association edition, Los Angeles, 1932, p. 14 
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upon Germany a course of conduct which it was supposed to pursue 

indefinitely. History shows that such obligations, in contrast with 
\tiate executed stipulations such as the payment of a fixed sum of money, 
‘ fre | or the transfer of territory, are inevitably exposed to the danger of 
unity | repudiation. Russia, in 1871, somewhat in the same spirit that in- 
1one |} spired Hitler, denounced a continuing obligation to neutralize the 
esent Black Sea. Furthermore, the obligor State is inclined to consider as 


tate, { particularly onerous any obligation which concerns that vital and 
they | much cherished sovereign right—the right to arm. Finally, the State 
ions, | in question will be under an unusually strong temptation to repudiate 
sys | atreaty when the obligee States are preoccupied by other worries, or 


the | when their ability or disposition to apply effective sanctions is un- 
certain. Russia repudiated the obligation just mentioned when France 
ly is ) and Germany were tied up in a great war. Japan ran over Manchuria 
onal when the other signatories of the Four-Power Pact were waging a 
ina | desperate battle against an economic crisis. Germany threw off 
lave | the Treaty of Versailles when by wiping out reparations, evacuating 
iced the Rhineland, and receding the Saar her former enemies had aban- 


== 
S 
Qa. 
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ace: | doned their most effective means of pressure. States, like men, may 
itly elect to achieve some immediate national aim at the expense of a 
| treaty obligation, even when sure thereby to incur universal moral 
rdi- censure. For this reason, international conventions will never rest 
the upon a sure basis until the community of nations has succeeded in 
-or / organizing a system of effective sanctions which will be available in a 
ear crisis. When faced by the temptation to violate a treaty and achieve 
the | thereby some immediate gain, the State in question must be con- 
ich | fronted with the prospect of certain disagreeable consequences which 
would be sure to follow such a breach, consequences so onerous as to 

ons more than offset the advantages of the proposed national end. It must 
the be admitted, however, that the States are not likely to institute such 
iat a system until their psychological attitude towards violations of 
ch, | international law has undergone a notable change. A new spirit must 
Its be created: every treaty infraction must be considered to be every- 
eS one’s business. State A should feel that when State B violates its 
ed treaty with State C, that this fact, even if it takes place on the other 
1 | side of the world, constitutes a serious offense to its own rights (State 
mt) A’srights) and, in addition, a grave affront to the interests of the 
ey international community. Unfortunately, at the present time, the na- 


tional psychology of most States seems to be taking a different direc- 
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tion. It should be pointed out here likewise that merely to set up ap } 


effective system of sanctions will not assure the inviolability of 
treaties nor the perpetuation of peace.*! 

Another weakness in the structure of treaty law obtains in connee. 
tion with certain legal excuses for failure to perform, for example: 
impossibility, force majeure, a change of circumstances (clausulg 


rebus sic stantibus), or violation by another contracting party. Whik | 


such exceptions are undoubtedly legitimate, they may constitute, 
real danger to the integrity of treaties, for practically speaking each 
State remains its own judge of the validity of these exceptions. 
This defect, however, is not present when the parties agree to submit 
the matter to arbitration, or if the dispute comes within the terms of 
an earlier treaty of arbitration by which the parties in question are 
bound. Furthermore, if the two States parties to the treaty are of 
equal force, or nearly so, there is less likelihood of such unilateral 


interpretation than when a great Power wants to avoid an agreement | 


with a weaker State.** Such lacuna are serious. One can imagine the | 


anarchy which would reign in the business world if each signatory of 
a contract could interpret its own obligations.“ 

The rule pacta sunt servanda is based on the general welfare. Its 
dominance is essential in any organized society which hopes t 
endure. Contracts ought to be observed. There must be a binding 
norm to this effect. Otherwise human relations, especially in the field 
of trade and business, would lack the indispensable minimum of order 
and security. The universality and prestige of the rule pacta sunt 
servanda, however, depend very largely upon the strength of certain 
moral principles. Unfortunately there seem to be two grades or 
standards of morality—the morals of private relations and the morals 
of international relations, and the second appears to rest upon a lower 
plane. The same individual who, in his private life, conforms care- 
fully to ordinary moral standards may consider himself under no such 
restraint when acting for his country.* 

It is very evident that an agreement between States is less eflec- 
tively protected by law than the contract between individuals. Ifa 
treaty is not performed, or if it is violated, the responsibility either 

41 Infra, p. 425. 

@ Infra, p. 419. 

 Jurists like to affirm that States are ‘‘equal before the law," but it is perfectly apparent 
to the realist that in actual fact the great State enjoys immense advantages over the smal 
State in the field of practical international politics. 


44 Whitton, op. cit., chap. IV. 
4 Mowat, Public or Private Morality, London, 1934. 
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for impelling performance or, if the latter fails, for obtaining repara- 
tion, does not lie with the collectivity, as in private law, but devolves 
upon the injured party. And if the case is submitted to arbitration, 
the injured State being awarded damages, again the latter alone may 
act to obtain execution of the sentence. No collective sanctions, in 
short, exist, and no organized system for the execution of an award. 

In the light of these facts, it would appear that occasional cases of 
treaty violation must be expected until international organization 
has undergone considerable development. At present the State is not 
confronted with all those inducements which ordinarily impel the 
individual to respect the law. The private citizen is fairly sure that 
his infraction of the law will put in motion the complicated machin- 
ery—policemen, courts, sanctions—which are reasonably efficacious, 
but the erring State rarely encounters anything more than uncertain 
measures of self-help, although in some rare cases a treaty violation 
may bring into play a guaranty on the part of a third State, or in 
certain circumstances that of the League of Nations. 


SANCTIONS FOR TREATY PERFORMANCE 


We do not mean to suggest that some sanctions do not exist, nor 
that they are generally ineffective. The most important inducement 
for the loyal performance of a treaty is undoubtedly self-interest. 
Statesmen realize that the faithful execution of an international 
agreement is ordinarily the best policy, otherwise satisfactory rela- 
tions with other States would become extremely difficult, if not im- 
possible. Furthermore, they fear the reaction which would follow the 
violation of a treaty, either in the form of measures of retaliation or 
reprisal officially declared, or of some spontaneous movement such as 
a popular boycott. There are likewise important moral sanctions. 
Every State desires to enjoy a reputation for good faith, although we 
are all familiar with cases showing that a State may cast aside a 
treaty obligation in the face of the moral condemnation of the entire 
civilized world. For in some circumstances, as we have already sug- 
gested, a State may consider that to achieve some nationalistic 
objective is of greater immediate value than to conserve its reputa- 
tion for fair dealing. On the other hand, a certain loyalty to the moral 
principle of good faith may inspire the country’s leaders, or even the 
people behind them, and these sentiments may aid in inducing them 
to respect a solemn obligation. As an example of this attitude may be 
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cited the loyal and courageous efforts of President Wilson and Sena. 
tor Root which were in large part responsible for the repeal of the 
Canal Tolls Act, passed in violation of an earlier treaty.“ It is even 
possible, in those nations in which freedom of thought and of opinion 
still reign, that an enlightened public opinion may prevail over the 
ill-conceived policy of leaders who, for personal reasons or for raisons 
d' Etat, contemplate the repudiation of a treaty. In the vast majority 
of cases States do respect and carry out their treaty obligations, and 
when they do so, probably they are motivated by several or all of the 
above factors, acting together but in varying strength.” 


SIGNIFICANCE OF VIOLATIONS 


What is the significance of these occasional cases of treaty viola- 
tion? From the point of view of the science of international law it 
would seem that they are neither general nor numerous enough to call 
into question the existence of the rule pacta sunt servanda.® The 
number of treaties which are actually broken represents but a feeble 
proportion of the vast number of accords which bind together the 
members of the international community. Treaties are in fact usually 
performed. Some particularly flagrant infractions, like the case of 
Bosnia and Herzegovina, give an inexact impression of the general 
attitude of nations toward their contractual obligations. The man in 
the street who hears of the ‘‘scrap of paper’’ episode can hardly be 
expected to know that the very State wherein this unfortunate ex- 
pression originated respects its treaty obligations in the overwhelming 
majority of cases. And as we have already remarked, the treaty 
which has proved to be the most subject to disfigurement is the 
treaty of peace, signed under duress. If treaties of this kind are 
avoided more often than others, this is not so much evidence against 


“ Whitton, op. cit., p. 228; American Journal of International Law, Vol. 8, 1914, p. 593. 

47 ** National self-interest, a sense of duty, respect for promises solemnly made, the desire 
to avoid the obloquy which is attached to the breaking of contracts, and the force of habit 
are influences sufficient in the overwhelming majority of cases toinsure a scrupulous observ- 
ance of treaties. If in particular cases these forces prove ineffective, the fear of reprisal is 
likely to deter a State from violating its treaties. In practice, whenever a State defaults in 
the performance of its treaty obligations it is promptly taken to task by the other party and 
if the default is persisted in without proof that it was justified, reparation will be demanded 
for any injuries which the innocent party may sustain in consequence of the default.” 
Harvard Research in International Law, Law of Treaties, comment under Article 20. 
American Journal of International Law, October, 1935, Special Supplement. 

***It is hardly necessary to say that the fact that treaty engagements are sometimes 
broken, occasionally, though rarely, with impunity, proves nothing against the validity of 
the principle pacta sunt servanda. Nor does the absence of a sanction established by law for 
ensuring the observance of treaties afford any evidence that the parties are not legally 
bound."’ Harvard Research in International Law, Law of Treaties, comment under Article 
20. 
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the existence of the rule pacta sunt servanda, but rather an indication 
of the emergence of a new principle, according to which treaties not 
based on the free consent of the parties should not be considered 
binding. The almost universal acceptance of the Stimson Non- 
Recognition Doctrine, in that it questions the validity of certain 
treaties imposed by force, may lead us to hope that the birth of such 
a rule is not too far distant, although its full consecration can hardly 
be expected before war itself has been definitely outlawed. 

From the point of view of legal theory, the fact which is of capital 
importance is not that nations occasionally succeed in throwing off 
the burden of an embarrassing treaty, but rather that in the great 
majority of cases they actually do respect their international agree- 
ments, and that this is proved by the existence of some 25,000 treaties 
in force at the present time. And when a State does violate a treaty, 
even a treaty of peace, it makes every effort, just as Herr Hitler has 
done, to discover both moral and legal justification for such action. 
It would seem that the erring State never denies the existence or the 
validity of the rule pacta sunt servanda itself. Furthermore, each 
infraction evokes almost inevitably a strong reaction of disapproval 
and censure. And if we may judge from the response of the world to 
the recent violations by both Japan and Germany, this healthy 
sentiment was never more active than now. This is most important, 
for in the last analysis an enlightened public opinion may contribute 
enormously to the sanctity of international agreements. 

Finally, the existence of a rule imposing upon governments the 
duty to respect their international contractual arrangements is 
proved, despite occasional cases of violation, by the practice of 
States: by their collective declarations, their international adjudica- 
cations, and by the almost unanimous opinion of learned writers. 


COLLECTIVE AFFIRMATIONS OF PACTA SUNT SERVANDA 


In a number of emergencies, representatives of the Powers, as- 
sembled in official conferences, have formally and solemnly affirmed 
the binding force of treaties. One of the most famous instances of 
this kind occurred when the Powers, assembled at London, gave 
their response to the Gortchakoff circular of 1870, by which Russia 
made known her intention to denounce the clauses in the Treaty of 
Paris of 1856 neutralizing the Black Sea. This reply, the Protocol of 
London of 1871, declared it to be an “essential principle of the law 
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of nations that no power can liberate itself from the engagement ofa 
treaty, nor modify the stipulations thereof, unless with the consent 
of the contracting Powers by means of an amicable arrangement,"# 
The Covenant of the League of Nations, in several of its articles, 
reaffirms the binding force of treaties. The provision in the Preamble 
has already been mentioned.” Article 18, requiring the registry of 
treaties, and Article 19, concerning their revision, impliedly recog. 
nize that treaties must be performed; otherwise such stipulations 
would be meaningless. Certain other sections, notably Articles 10 
and 16, provide for the imposition of penalties upon a member State 
which resorts to aggression in violation of the Covenant. According 
to a leading commentator, “‘the surest and most incontestable basis 
for international law is found in treaties, in respect for treaties and 
consequently for the status quo, which is consecrated by Article 10," 

The Assembly of the League of Nations has affirmed the rule pacta 
sunt servanda in the most formal manner. A resolution dated Sep- 
tember 26, 1928, recognizes that ‘respect for rights established by 
treaties or resulting from international law is obligatory upon inter- 
national tribunals.’’** A similar declaration is found in the Locarno 
treaties of arbitration between Germany and Poland and between 
Germany and Czechoslovakia,® likewise in the General Act of Con- 
ciliation, Arbitration and Judicial Settlement signed by the members 
of the Little Entente at Belgrade on May 21, 1929." 

On March 11, 1932, apropos of the Japanese aggression in Man- 
churia, the Assembly declared that all the provisions of the Covenant 
applied to the dispute, and most particularly the requirement for the 
scrupulous respect for treaties. It was in connection with this inci- 
dent that the Stimson Non-Recognition Doctrine was almost uni- 
versally accepted, and this new concept should serve to reinforce the 
integrity of treaties, particularly if Mr. Stimson’s contention is valid 
that it “will effectively bar the legality hereafter of any title or right 
sought to be obtained by pressure or treaty violation.’ 

® Supra, p. 405. 

Supra, Dp. 395. 

1 Ray, Commentaire du Pacte de la Société des Nations, Paris, 1930, p. 89. 

2 League of Nations, Oficial Journal, 1928, p. 1669. 

*’ League of Nations, Treaty Series, Vol. 54, pp. 327, 341. 

‘4 Hudson, International Legislation, 4 Vols., Washington, 1931, Vol. 4, p. 2710. 

55 League of Nations, Oficial Journal, 1932, Special Supplement No. 112, p. 64 ef Seq. 

% Letter from Secretary Stimson to Senator Borah, February 24, 1932, American Journal 
of International Law, Vol. 26, 1932, p. 343; Wright, Quincy, ‘‘The Stimson Note of January 


7th, 1932," ibid., pp. 342-348; ‘‘Some Legal Aspects of the Far Eastern Question,” #bid., 
Vol. 27, 1933, DP. 509. 
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Directly in point here is the recent resolution of the Council of the 
League of Nations, adopted by the impressive vote of 14-0, and in- 
spired by Hitler’s denunciation of certain arms limitations imposed 
by the Treaty of Versailles. The Council condemned the unilateral 
repudiation of international obligations and declared that Germany 
in her rearmament “‘has failed in the duty which lies on all mem- 
bers of the international community” to respect their contractual 
obligations.*” 

At the Sixth International Conference of American States, held at 
Havana, it was declared in the Convention on Treaties adopted 
February 20, 1928, that ‘‘no State can relieve itself of the obligations 
of a treaty or modify its stipulations except by the agreement, 
secured through peaceful means, of the other contracting parties.’ 

If these collective affirmations of the rule pacta sunt servanda are 
impressive, the same may be said of certain decisions of international 
tribunals. In a judgment by the commission established in con- 
formity with the Convention of February 8, 1853, concerning the 
repayment of customs duties collected by Great Britain and the 
United States, it was asserted that when two independent Powers 
make a treaty, its stipulations cannot be postponed, modified, or 
broken by one party without the consent of the other. In the case 
of the claim of Van Bokkelen against the Republic of Haiti, the 
award of the referee, December 4, 1888, cited with approval both the 
London Protocol, already mentioned, and the following statement 
by Chancellor Kent: ‘“‘ Treaties of every kind, when made by the 
competent authority, are as obligatory upon nations as private con- 
tracts are binding upon individuals, and these are to receive a fair 
and liberal interpretation, according to the intention of the con- 
tracting parties, and to be kept with the most scrupulous good 
faith.’"*° A similar opinion was expressed by William R. Day, who 
arbitrated the case of John D. Metzger & Co. v. the Republic of Haiti: 
“It need hardly be stated that the obligations of a treaty are as bind- 
ing upon nations as are private contracts upon individuals. This 

57 New York Times, April 18, 1035. 

® Hudson, op. cit., Vol. 4, p. 2381. 

5 Moore, J. B., A History and Digest of the International Arbitrations to which the United 
States has been a Party, 6 Vols., Washington, 1898, Vol. 4, p. 4179. See also case of Ramon 
Rivas y Lamar, ibid., Vol. 4, p. 3781, and case of Yuille, Shortridge et Cie, De Lapradelle 
Se. Recueil des arbitrages internationaux, 2 Vols., Paris, 1905, 1924, Vol. II, pp. 


* Moore, op. cit., Vol. 2, pp. 1849-1850; U. S. Foreign Relations, 1888, Part I, pp. 1034- 
1035. 
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principle has been too often cited by publicists and enforced by inter- / that 


national decisions to need amplification here.’’® 

Let us note also the decision of the tribunal of the Permanent 
Court of Arbitration in the North Atlantic Coast Fisheries Case, 
decided September 7, 1910, and in particular this passage: ‘‘ Every 
State has to execute the obligations incurred by treaty bona fide, 
and is urged thereto by the ordinary sanctions of international lawin 
regard to observance of treaty obligations. Such sanctions are, for 
instance: appeal to public opinion, publication of correspondence, 
censure by parliamentary vote, demand for arbitration with the 
odium attendant on a refusal to arbitrate, rupture of relations, 
reprisal, etc.’’® 

The Permanent Court of International Justice, in approximately a 
dozen cases, has reaffirmed the binding force of treaties. ‘‘ Through- 
out its jurisprudence, the assumption runs that States will in good 
faith observe and carry out the obligations which they have assumed, 
Hence, little hospitality has been shown to reasons advanced by par- 
ties for the non-fulfillment of their obligations.’’** Attention should 
be given to the advisory opinion regarding the exchange of Greek 
and Turkish populations, the Court, referring to a clause in the con- 
vention then under consideration, said as follows: ‘‘This clause, 
however, merely lays stress on a principle which is self-evident, 
according to which a State which has contracted valid international 
obligations is bound to make in its legislation such modifications as 
may be necessary to ensure the fulfillment of the obligations under- 
taken.’ In its Advisory Opinion concerning the Greco-Bulgar 
‘‘Communities,’’ the Court stated that according to a generally 
recognized principle of the law of nations, the dispositions of an 
internal law must not prevail over those contained in a treaty.” 
It should be added that the Court in no uncertain terms has declared 

61 Award of September 27, 1900, U. S. Foreign Relations, 1901, p. 276. In the case of 
Chile v. Peru, decided September 27, 1871, an American Minister being the arbiter, it was 
held that once a treaty has come regularly into force, it may not be amended nor modified 
before the period set for its regular termination, except by means of the same authority and 
the same procedure which led to its conclusion. La Fontaine, Pasicrisie internationale, 
Histoire documentaire des arbitrages internaltionaux, Berne, 1902, p. 165. 

62 Wilson, Hague Arbitration Cases, New York, 1915, pp. 145, 166. 

6’ For a review of these cases, see Harvard Research in International Law, comment 
under Article 20; Hudson, The Permanent Court of International Justice, New York, 1934 
Pp. 547-548; Whitton, op. cit., chap. III, §s. 


54 Hudson, op. cit., p. 547. ; ee : 
65 Publications of the Permanent Court of International Justice, Series B, No. 10, p. 20 


56 Jbid., Series B, No. 17, p. 32. 
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that the State guilty of a violation of a treaty is bound to make 
reparation for all damages caused by such a breach of duty.” 

Further evidence of the existence of a rule of international law 
consecrating the inviolability of treaties is found in la doctrine, or 
writings of specialists in the field. The committee of experts convoked 
by the Harvard Research in International Law has just completed a 
codification of the law of treaties after some years of exhaustive 
research. Article 20 of this Code affirms that ‘‘A State is bound to 
carry out in good faith the obligations which it has assumed by a 
treaty (pacta sunt servanda).’’*® According to the comment appended 
to the Code, ‘‘this article is merely declaratory of what is believed 
to be a rule of international law, one which has seldom been chal- 
lenged in practice, and one the validity of which tribunals, both 
national and international, have always assumed, whenever cases 
involving the binding force of treaties have come before them for 
adjudication. ’’*® Furthermore, ‘‘there is universal consensus that 
they (treaties) are binding and are binding independently of the will 
of parties. ”’ 

Many different theories have been advanced in the effort to ex- 
plain, from the theoretical point of view, why treaties are binding. 
An analysis of these theories, many of which are extremely difficult, 
would be out of place here.?° What is important for our purposes is 
that they all agree in maintaining that the rule pacta sunt servanda 
isa reality, that it has been consecrated by the practice of States, 
and that all members of the community of nations are bound by it. 
Some authors content themselves with asserting the existence of the 
rule, without attempting to offer an explanation.”! Others go no 
further than to declare that treaties are binding because there exists 
in international law a rule of customary law to this effect.77 Some 
writers, notably Jellinek and Bergbohm,” have advanced the theory 
that a State is bound by its treaties because of the operation of 
“auto-limitation’’; in other words, it is bound merely because it has 


_ Judgment No. 13, concerning the Factory at Chorz6w (Claims for Indemnity, Merits), 
ibid., Series A, No. 17, p. 29 

® Harvard Research in International Law, Law of Treaties, Article 20. 

® Ibid., comment. 

” Whitton, ‘‘La régle pacta sunt servanda,"' Recueil de l'Académie de la Haye, Vol. 49, 
1934, chap. IT. 

" Hyde, op. cit., Vol. 1, p. 50. 

7 Oppenheim, of. cit., Vol. 1, p. 704. 
_ "Jellinek, Die rechiliche Natur der Staatenveririge, Vienna, 1880, p. 1 ef seg.; Bergbohm, 
Staatsveririge und Gesetze als Quellen des Vélkerrechis, Dorpat, 1877. 
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voluntarily decided to be governed by such a rule.” This theory has 
few partisans today, although the concept of Triepel is somewhat 
similar. This authority believes that the basis of the binding force of 
international law is found in an agreement of the States by which js 
created the vereinbarung or collective will, in which individual wills 
are merged. The contents of this common will constitute a binding 
rule of law. It cannot be modified by a single State without a violation 
of law. According to this school of thought, the rule pacta sunt sery. 
anda, a creature of a fusion of wills of the various States, is a rule of 
law binding on the latter.” 

During recent years a new school of jurists, known as the Vienna 
School, has sought to combine all law, both international and na- 
tional, into a single system. Its most eminent advocate, Dr. Kelsea, 
maintained that the basic rule of this entire system was the very rule 
pacta sunt servanda itself. All other rules were derived from this one, 
which was considered a fundamental axiom or Grundnorm.™ This 
view was likewise adopted by Anzilotti.” Other writers, while accept- 
ing the general view that all law is based on a fundamental postulate, 
believe that the rule pacta sunt servanda is too narrow for this pur- 
pose. Verdross’* and Bourquin,’® for example, enlarge the postulate 
so that it really amounts to nothing more than this: that the law 
must be universally and continually obeyed. What is important for 
our purposes is that all of the authors of this Grundnorm school agree 
in affirming that the rule establishing the inviolability of treaties has 
binding and objective force beyond and above the individual wills of 
the States members of the community of nations. 

Finally, it should be remarked that the partisans, both ancient 
and modern, of natural law consider the rule pacta sunt servanda as 
one of their fundamental norms. Many great names could be cited 

74 For a discussion of these theories, with bibliography, see Lauterpacht, Function of Law 
in the International Community, Oxford, 1933, p. 409 et seq. 

% Triepel, Vélkerrecht und Landesrecht, Leipzig, 1899; ‘* Les rapports entre le droit interne 


et le droit international,"’ Recueil de la Haye, Vol. 1, 1923, p. 77 et seq. 

7% Kunz, “The ‘Vienna School’ and International Law,'’ New York University Low 
Quarterly Review, Vol. 11, No. 3, March, 1934. 

77 Anzilotti, Cours de droii international, Gidel translation, Paris, 1929, p. 69; Lauter- 


pacht, op. cit., pp. 417-418. a ; : 
7% Verdross “‘Régles générales du droit international de la paix,’’ Recueil de la Haye, 


Vol. 30, 1929, p. 275 et seq. 4 
79 Bourquin, “‘ R@gles générales du droit de la paix,"’ ibid., Vol. 35, 1931, p. 80. See also 
Whitton, op. ctt., pp. 218, 245 for a similar Grundnorm, 
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in this matter, notably Saint Augustin,®* Suarez,*! Grotius,* and 
Puffendorf,** while Vattel writes that the obligation to respect a 
treaty is as necessary as it is natural and indubitable among nations, 
who live together in a state of nature.** The great modern exponent 
of natural law, Professor Le Fur, writes that ‘‘ Natural law, properly 
speaking, is not variable, for it only contains the immediate applica- 
tions of the sense of justice, universal among men, and this is pre- 
cisely what gives it the name of natural—in conformity with their 
nature. [t includes essentially only two basic rules. . . . The first 
is the obligation to respect contracts freely concluded.’’* 

For our purposes, the point concerning these theories which is of 
capital importance is this: they generally agree that the rule pacta 
sunt servanda confronts each State, irrespective of its will, as a bind- 
ing rule of law. As Lauterpacht has remarked, whether the rule is 
juridical or pre-legal, whether it is imposed as a matter of juridical 
construction or as a clear generalization from the actual practice and 
legal conviction of States, the result is the same . . . ‘‘in both 
cases, the basic rule constitutes a command, i.e. a rule existing in- 
dependently of the will of the parties. It is of no consequence that in 
the international sphere the command does not issue from a political 
superior. ’’* 

% Fides, quando promittitur, etiam hosti, servanda est, contral quem bellum geritur. Saint 
Augustin, Letter 205, ad Bonifacium, in the Décret, Causa XXIII, qu. I, c. 3. 

#1 Suarez, who deduces the rule pacta sunt servanda from universal morality and considers 
ita rule of natural law, the very foundation of international law. De legibus ac Deo legis- 


latore, II, chap. XVIII, No. 19; Scott, James Brown, The Spanish Origin of International 
Law, Washington, 1928, p. 98. 

& Grotius, De jure belli ac pacis, Book II, chap. XI, §1; Book III, chap. XIX, §§1, 2, 13. 

. % Puffendorf, De jure naturae et gentium, Book II, chap. III, §23; Book III, chaps. III, 

IV, §$1, 2. 

84 Vattel, Droit des gens, ou Principes de la loi naturelle appliqués a@ la conduite et aux 
affaires des nations et des souverains, Book II, chap. XII, §§163, 164. 

% “The second rule is the obligation to give reparation for all damage unjustly caused."’ 
Le Fur, ‘‘ Droit international et droit rationnel ou scientifique, '’ Revue de droit international, 
t. I, 1927, pp. 692-693. According to Professor Le Fur, the norm pacta sunt servanda ap- 
plies to treaties as well as to contracts; otherwise, he says, ‘‘justice and the necessity for 
order and security, which are the two great purposes of law, would be equally compromised.” 
‘Le développement du droit international.'’ Recueil de la Haye, Vol. 41, 1932, Pp. 574. 

% Lauterpacht, op. cit., p. 419. 
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SUMMARY 


It must appear from the foregoing review of law and practice that 
the faithful performance of treaties constitutes what is probably the 
outstanding problem confronting the international community 
today. The choice between peace or war depends largely on the| 
integrity of the rule pacta sunt servanda. Peace is based on justice, 
While this is a truism, that it is no mere platitude is perfectly clear 
when one faces the facts of international life today. Had Japan| 
respected her contractual obligations in her treatment of China these 
last few years, she would not have shaken to its very foundations the , 
system of collective security. If Italy decides today to respect her| 
obligations under the Covenant, resorting to peaceful means for the| 
settlement of her dispute with Abyssinia, instead of claiming, in| 
direct violation of Article 11, that the matter is its own exclusive 
affair, this dangerous menace to peace could be avoided. ere aa 
the desire to attain a national end may prove too strong for the! 
rule pacta sunt servanda. And what shall we say of Hitler's recent 
violation of the Treaty of Versailles? This, too, was in atten dal 
regard of the principle of the sanctity of treaties, and deserves the| 
almost universal censure which it has inspired. Such action is directly| 
contrary to a number of important international decisions which, in 
agreement with the learned writers, assert categorically that no State 
has the right to repudiate a treaty obligation. At the same time, let 
us frankly admit that the faithful performance of treaties is not alone | 
a legal problem; it is likewise a political problem. The jurists, both 
in framing the law and in their discussions of problems arising in rela-| 
tion thereto, often fail to take into account the political aspects of the| 
question. This has led to much confusion. If we face the facts frankly, | 
we must realize that so long as we have wars, we are bound to have 
treaty violation. For the war must end with a “peace treaty.” And 
if treaties of this kind, signed reluctantly at the point of the sword, 
contain burdensome dispositions affecting sovereign rights, and call 
for the continuing performance, for an indefinite period, of executory 
obligations, it must be expected that the obligor State will seek to| 
repudiate such provisions as soon as it feels strong enough to do 80. 
And this will be true, despite the strength of pacta sunt servanda as 
rule of law, and whatever may be the force of platonic protests made 
by indignant interested States. The only remedy, then, is to eradicate f 
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war itself. The problem must now appear in its true light: extremely 
complex, tremendously difficult. We are in a vicious circle. War leads 
inevitably to fragile treaties whose duration depends largely on force. 
And when the crisis comes, such precarious treaties, with their in- 
tolerable or unjust burdens, open the door to new wars. 

How may the international community escape from this vicious 
circle? The road to a solution will be long and difficult. In the hope 
of somewhat shortening that road, the following suggestions are 
offered, with considerable hesitation, for what they are worth. They 
should at least serve as a point of departure for further study and 
additional discussion of a vital problem which is in great need of such 


deliberation. 


Jupic1aL CONTROL OF EXCEPTIONS TO ENFORCEABILITY OF TREATIES 


This problem of the revision of treaties is one of the greatest ob- 
stacles to permanent peace. Two inconsistent and yet essential aims 
are in utter conflict here: the necessity, on the one hand, of stability 
and rest, and, on the other, of evolution and change. With the primi- 
tive methods and procedures with which we are struggling along 
today, it is indeed difficult to guarantee to a troubled world the 
security of which it has such desperate need, and at the same time 
provide for the sine qua non of human progress, the possibility of 
adaptation, change, and evolution. This is a problem of treaties, for it 
concerns their revision. Any progress attained here would tend to 
fortify the rule pacta sunt servanda. In fact this norm will never be 
solidly established until some means has been found for assuring both 
security and change. The task is tremendous. Grave legal questions 
are intertwined, often inextricably, with political and economic prob- 
lems of the greatest complexity. As a first step toward a solution of 
these problems, the rule pacta sunt servanda should be perfected, 
notably by means of a legal system capable of controlling its excep- 
tions and limitations. 

It is well known that a treaty, otherwise properly negotiated and 
regularly come into force, may nevertheless be defective for some 
other reason. A State which has been induced to sign a treaty by 
error, fraud, or in some circumstances, by duress, incurs no obliga- 
tion to execute it. Furthermore, a party may be excused from further 
performance in case of force majeure, impossibility, frustration, by 
the operation of the clausula rebus sic stantibus, or in case of violation 
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by the other party. Such limitations or exceptions are of course 
legitimate. In fact they are indispensable. But given certain graye 

defects in the international system, which unfortunately has never 

emerged from the primitive stage of organized justice, such excep. | 
tions involve great dangers. The gravest defect is the following: | 
although the Permanent Court of International Justice has declared | 
that no State may be party and judge in its own cause,*’ as a prac. | 
tical matter a State occasionally constitutes itself arbiter of the | 
question as to whether it remains bound by a contractual obligation, 

The temptation thus to attack a treaty is peculiarly strong when 

such action will contribute to the attainment of some important 

national purpose. Thus Russia in 1871 and Austria-Hungary in 1998, 

in alleged justification of unilateral denunciations of treaty obliga- | 
tions, were able to invoke the principle of rebus sic stantibus. The | 
only sanctions—public opinion and the efforts of the Concert of 

Europe—were weak, uncertain, and rested entirely on an ad hoc | 
basis. They had no effect in 1908. In 1871, however, because the | 
selfish interests of the Powers coincided, by mere chance, with con- 

siderations of justice and good faith, the situation was saved to 

some extent by the drawing up of the London Protocol, already 

mentioned, 


' 


The only sure defense against this danger is the establishment of 


some form of effective juridical control over these exceptions. There 
is much truth in Kant’s observation that ‘‘it is not for morality to 
lead to a good Constitution, but for this latter to produce the moral 
reform in man.’’® An adequate Constitution for the community of 
nations must necessarily limit the unjustifiable freedom of action 
enjoyed today by the individual members. The problem of inter- 
national organization is quite similar at bottom to that faced by the 
United States when it was striving to form a perfect and enduring 
union. In both cases the same fundamental difficulty was present: 
how leave to each subdivision or “‘State’’ its legitimate quantum ol 
local sovereignty without depriving the collectivity of the minimum 
of powers essential to an effective central government? Ina celebrated 
case, Virginia v. West Virginia, the Supreme Court of the United 
States upheld the validity of a treaty between two States, affirming 
in addition that such a treaty could not be amended or modified 


8 Publications of the Permanent Court of International Justice, Series B, No. 12, p. 3% 
88 Kant, op. cil., p. 46. 
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without the consent of the parties. Thus the rule pacta sunt servanda 
was reiterated. But the passage which should be emphasized here is 
the following, written by Chief Justice White: 
Obviously if it be conceded that no power obtains to enforce 
as against a State its duty under the Constitution in one respect, 
and to prevent it from doing wrong to another State, it would 
follow that the same principle would have to be applied to 
wrongs done by other States, and thus the government under 
the Constitution would be not an indissoluble union of indestruc- 
tible States, but a government composed of States each having 
the potency with impunity to wrong or degrade another,—a 
result which would inevitably lead to a destruction of the union 
between them.** 


This important declaration contains truth which applies all too well 
to the international community today. It demonstrates the necessity 
for objective supervision of the performance of treaties, and in partic- 
ular for an impartial control of the limitations upon their enforce- 
ability. These limitations can never be satisfactory without an 
international forum before which their validity can be determined. 
Otherwise, in a severe crisis, a treaty may be subjected to a test too 
dangerous to be tolerated. 

What should be the nature of such a control? Let us first define the 
principle underlying the plan before describing its practical applica- 
tion. It takes as a point de départ the ancient maxim that no one, 
State or individual, should be the judge in its own cause. In principle, 
no State claiming that a treaty is invalid, or that it is no longer bind- 
ing, should be relieved of the obligations of the treaty until such 
claim has been substantiated before an impartial tribunal, or unless 
the other contracting party or parties have given their consent. In 
other words, a treaty already in force remains binding until the inter- 
vention of the parties themselves through a common accord, or that 
of a competent organ—court or arbitral tribunal—whose constitu- 
tion and jurisdiction are determined in advance. 

So much for the principle. Its application has been worked out with 
great learning and admirable precision by the Harvard Research in 
International Law. Suppose, for example, that a State party to a 
convention claims that it is no longer bound because the treaty has 
been violated by another party. In such circumstance, it would be 
unjust to hold an innocent party to its obligations just as if nothing 


® 246 U.S., 565, 598. 
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had happened. It would be equally unjust, however, to permit a trea 
party to denounce the treaty unilaterally. Nevertheless, at the pres. | eT 
ent time ‘‘the writers have generally recognized that, in the absence part 
of any international tribunal or authority to decide the issue, a State} —_ryle 
would have to be and could be the judge of its own case where it imp 
alleged that another State had violated a treaty with it and pro.| _ will 
ceeded, therefore, to regard the treaty as terminated between it and | the 
the alleged offending State.’’® As a solution for the difficulty, the Tha 


Committee submits a plan whose general tenor may be perceived by | other | 
reading Article 27, given below.®! That this will constitute a real | recom: 
contribution to the development of international law is shown by | ¢ausu 


the Committee’s own analysis of the plan: | such o 
Where there is no agreement of the parties to a treaty toits | 4 burc 
alteration, suspension or termination, however, and where contin 
the State alleged to have failed to fulfill its obligations under the movin 
treaty denies the truth of such allegation, the State making the |  ¢hat i 
allegation cannot, under this Convention, bring to an end by its ! hin 
own unilateral action the relationship established by the treaty “—_ 
between it and the State alleged to have committed the breach. of Ge 
On the contrary, it must itself be regarded as violating the rule 1839, | 
pacta sunt servanda, if, without taking other steps, it simply of inte 
continues to refuse to carry out in full the obligations imposed power 
upon it by the treaty. Under this article, such a State can be 
definitively released from the treaty with respect to the offending Accor 
State only if it submits its case to a competent international natiol 
tribunal or authority, and seeks and obtains therefrom a declara- treat} 
tion to the effect that the treaty has ceased to be binding uponit , pyto 
in the sense of calling for further performance with respect to the (1) 
offending State. 

It will be for such tribunal or authority, not the State alleging cae 
breach of the treaty acting independently, to decide whether or (2) 
not the allegation is true, whether or not it has been acted upon the p 
within due time, whether or not there are mitigating circum- oblige 
stances such as changes of conditions coming with the rule rebus ) 
sic stantibus etc., in favor of the State accused of violating the 2 


% Harvard Research in International Law, Law of Treaties, comment under Article 27. 7 
1 ** Article 27. VIOLATION OF TREATY OBLIGATIONS. (a) If a State fails to denie 
carry out in good faith its obligations under a treaty, any other party to the treaty, acting 


within a reasonable time after the failure, may seek from a competent international tribunal whicl 
or authority a declaration to the effect that the treaty has ceased to be binding upon it in 

the sense of cz alling for further performance with respect to such State. (b) Pending agree- ment 
ment by the parties upon and decision by a competent international tribunal or authority, ee 
the party which seeks such a declaration may provisionally suspend performance of its ea 


obligations under the treaty vis-a-vis the State charged with failure. (c) A provisional sus- ; 
pension of performance by the party seeking such a declaration will not be justified def 1920, 
nitively until a decision to this ae has been rendered by the competent international 


y 
tribunal or authority.’ 
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treaty, whether or not the breach is of such a serious nature that 
termination of the treaty is the only fair and just remedy, etc. 

The decision of these questions, heretofore left to an interested 
arty acting, perhaps, in the heat of controversy, is, under the 
rule here propounded, necessarily submitted to a presumably 
impartial outside body. It is to be supposed that such a body 
will not lightly give its sanction to the termination of treaties in 
the absence of positive and clear proof of serious violation.» 


That this same system of juridical control ought to be applied to 
other exceptions to the enforceability of treaties is the unanimous 
recommendation of the Harvard Research in International Law. The 
clausula rebus sic stantibus, for example, is particularly in need of 
such objective regulation. At present any State desirous of avoiding 
a burdensome treaty may always allege that the state of facts, the 
continued existence of which was considered as a determining factor 
moving it to conclude the treaty, has been essentially changed, and 
that it is therefore freed from further performance. Thus in an effort 
to justify Germany’s violation of Belgian territory in 1914, a number 
of German writers actually claimed that the treaties of April 19, 
1839, establishing the neutrality of Belgium, had terminated because 
of intervening changes of circumstances, such as the increase in the 
power of Belgium and its acquisition of a large colonial empire.* 
According to Article 28 of the proposed Code, a competent inter- 
national tribunal or other authoritative organ may declare that a 
treaty has ceased to be binding in case of change of circumstances, 
but only under the following conditions: 

(1) the parties entered into the treaty with reference to the exist- 
ence of a certain state of facts; 

(2) the continued existence of this state of facts was envisaged by 
the parties as a determining factor moving them to undertake the 
obligations stipulated; 

(3) this state of facts has been ‘‘essentially’’ changed.™ 

“It is in the case in which one party claims and the other party 
denies that the doctrine of rebus sic stantibus is applicable and in 
which the other party is unwilling to terminate the treaty by agree- 
ment that the difficulty of application of the doctrine becomes acute. 


" Harvard Research in International Law, Law of Treaties, comment under Article 27. 

* Garner, J W. International Law and the World War, 2 Vols., London and New York, 
1920, Vol. 2, pp. 217-221. 

“ Harvard Research in International Law, Law of Treaties, Article 28. 
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To permit unilateral termination either immediately, or after request! 
ing the other party to agree that the doctrine is applicable, puts th 
final decision into the hands of the party making the claim. Inte. 
national practice, as has been shown, denies this solution. However | 
to require a party to await the consent of the other party when th 
first party is convinced of the applicability of the doctrine of rebys| 
sic Stantibus, may be to deny in fact the realization of the right i| 
case the second party refuses to admit the applicability of the doc. 
trine. The solution is to require both parties to submit to a com. 
petent international authority the decision of the issue. This is the 
rule laid down in Article 28.’ , 
If the treaty is attacked on the ground that a State was induced to 
conclude it by error (Article 29), by fraud (Article 31), or by duress 
(Article 32), a similar control is proposed. As to duress, however, the | 
constraint which is considered capable of vitiating a treaty is con 
fined to the employment of coercion against the persons signing a 
treaty on behalf of a State, or against the persons engaged in ratifying \ 
or acceding to a treaty on behalf of a State.** This leaves unsettled 
one of the greatest problems of the day, the status of the treaty of 
peace. Such treaties, despite the fact that they are forced upon one 
party, are nevertheless binding in international law. If the force or 
coercion is exerted, not against treaty negotiators or against ratifying | 
or acceding authorities, but against the State as a whole, then the 
treaty is perfectly valid. As a matter of fact, however, there is no 
logical distinction between the two situations. In both of them the 


agreement lacks that which all other systems of law consider an essen: | 
tial and indispensable element of contract—the free consent of all 
contracting parties. But this solution—the validity of the peace treaty 

is considered to be a malum necessarium, an inevitable concomitant 
of war. For so long as there is war, there must be treaties of peace. 
If these treaties were not considered binding, how could the war be 
ended? And if the treaty by which the war is ended had no binding 
force, the world would have even less stability and security thanit 
enjoys at the present time.” 


% Jbid., comment under Article 28. 

* Article 32, Law of Treaties, and comment on this article. y 

% Goellner, L'Article 19 du Pacte de la Société des Nations, Paris, 1925; Kunz, Die ret 
sion der Pariser Friedensvertrage, Vienna, 1932; Williams, Sir John Fischer, ‘‘ Treaty Revi- 
sion and the Future of the League of Nations, "’ Journal of the Royal Institute of Internationa 
Affairs, Vol. 10, 1931, p. 7 et seqg.; Wigniolle, La Société des Nations et la Revision des Trawts, 
Paris, 1932; Potter, ‘‘The Revision of Treaties,’’ Geneva Special Studies, No. 9, 1932 
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THE REVISION OF PEACE TREATIES 


Notable attempts have been made lately, however, to attenuate 
the harshness of the rule upholding the validity of peace treaties. 
The Stimson Doctrine of Non-Recognition, for example, is a step in 
this direction. According to this doctrine, if the peace treaty follows 
a war made in violation of certain treaties for the outlawry of war or 
the peaceful settlement of disputes, the other States of the world are 
called upon to refuse to recognize the results of the treaty. In theory 
such universal action casts a cloud upon the title thus obtained. Mr. 
Stimson even went so far as to maintain that his doctrine would 
effectively block the legality of every title and every right sought to 
be established by constraint or by the violation of a treaty. Surely 
the friends of peace must all earnestly hope that Mr. Stimson’s 
prophecy will be fulfilled, but the apparent prosperity of the puppet 
State of Manchukuo, despite its non-recognition by almost all the 
States of the world, is not encouraging. 

Even if the Stimson Doctrine were universally and effectively 
applied, which is far from being assured, it would not solve the prob- 
lem of the revision of existing treaties. This problem is serious. 
Treaties concluded at the close of a war occasionally create situations 
which are so unwise that their continuance constitutes a danger to 
peace. Thus appear the sore spots, the danger zones, of future dispute 
and renewed conflict. It is hard to imagine the coming of an era 
characterized by the inviolability of treaties and the perpetuation of 
peace before the problem of the revision of treaties is solved. Peace 
depends upon stability, provided, first, that this stability accords 
with the demands of justice, and, second, that reasonable opportunity 
exists for natural growth, change, and evolution. 

What, then, is the solution? It is important to emphasize that it 
cannot be achieved merely by strengthening the system of inter- 
national security, for example, by providing stronger sanctions and 
by making their application certain in time of crisis. Even the estab- 
lishment of an international police force, such as the French have 
advocated ever since Versailles, and which certain Englishmen, for 
example Lord Davies and the editors of The New Commonwealth, 
propose today, would not alone bring peace. History shows that it 
is impossible to maintain for an unlimited period, even by force, 


% Davies, Lord David, The Problem of the Twentieth Century, London, 1930. 
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treaty arrangements or other situations which are inconciliable with 
the natural evolution of humanity. It may be true, on the other hand, 
that the institution of an effective system of security would be invalu- 
able as a first step. For if the nations of this troubled world could be 
relieved of the terrible fear of attack which haunts them today, a 
period of tranquillity and even of good-will might be expected to 
ensue, making possible a general sentiment of conciliation and the 
disposition to readjust, in the interest of peace, commercial accords, 
tariff arrangements, and even boundaries. The Treaties of Locarno, 
for example, were followed by an extraordinary era of good feeling, 
a period during which notable results were accomplished toward 
reconciliation and readjustment. Nevertheless, merely to “‘ freeze the 
status quo,’’ without provision for necessary modification, will not 
bring permanent peace. 

It should be emphasized, too, that at the present time the revision 
of treaties could hardly be effectuated through purely legal channels. 
It is true that if the treaty has become questionable because of a 
violation by another party, by the operation of the clausula rebus sic 
stantibus, or for some other legal defect, that readjustment is possible 
through some sort of adjudication. This has already been pointed 
out. But in the case of peace treaties, arbitration or judicial settle- 
ment is not ordinarily practicable, for the judge would be bound to 
conclude that the treaty, even when made under duress, is never- 
theless valid under the existing rules of international law. Further- 
more, it is hardly likely that both interested States will submit a 
dispute, based on an allegedly “ unjust’’ treaty, to arbitration. States 
are not inclined to consider their political disputes to be legal dis- 
putes; on the contrary, the greatest weakness inflicting the cause of 
peaceful settlement today is that States are inclined to treat their 
legal disputes as political controversies, and therefore not suitable 
for arbitration. 

Finally, is there no legislative solution? Why not set up an inter- 
national organ authorized to intervene, when necessary, to effect 
the revision of treaties which are inapplicable or to modify situations 
which are a menace to peace? This plan has little chance of being 
accepted. There is little hope, at present, of conciliating the desire 
possessed by each sovereign State to maintain its liberty of action, 
especially when a “vital interest’’ is at stake, with the necessity of 


endowing a collective organization with the power to take authorita- 
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tive decision, especially as the decision must of necessity go contrary 
to the will of an interested State. Italy is not likely to grant the 
League of Nations the power to review the status of Southern Tyrol, 
nor could Poland be expected to accept a collective decision whereby 
the Corridor, in whole or in part, would be returned to Germany. It is 
interesting that the United States, upon a number of occasions, has 
refused Panama’s request to submit to arbitration the exact legal 
status of the Panama Canal Zone, although this question, involving 
as it does the interpretation of a treaty, is fundamentally a legal one. 
The experience of the League of Nations with Article 19 shows the 
weakness of any plan for the revision of treaties through inter- 
national legislative means. According to that article, the Assembly 
may advise the reconsideration of treaties which have become in- 
applicable and the consideration of international conditions whose 
continuance might endanger the peace of the world. Bolivia, Peru, 
and China have tried in vain to invoke this article. Its weakness 
is apparent when it is realized that the vote to advise reconsideration 
must be unanimous, including the vote of the interested parties. And 
even if the Assembly succeeded in obtaining a unanimous vote, the 
resulting ‘‘advice’’ would have no binding force. 

We are thus obliged to recognize, alas, at the present time, that 
when it appears necessary to consider the revision of a peace treaty, 
the réle of the organized collectivity will probably be limited to the 
following tasks: (1) To bring constant pressure to bear upon the 
interested parties in the hope of inducing them, in the interest of 
peace as well as in their own interest, to find a solution through a 
common accord; (2) To inform and clarify the public opinion of the 
world as a means of contributing to this solution; (3) To undertake 
an official investigation, complete and impartial, under the auspices 
of the international society. This would be exceedingly useful, it 
being understood that the execution of the recommendations ap- 
pended to such a survey should be left to the interested parties. 
It must be admitted that such a solution leaves much to be desired, 
but we must content ourselves with slow progress, for fear of making 
no advance at all. And such a plan, it is submitted, contains the 
possibility of considerable progress. 
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CANONS RELATING TO THE RULE PACTA SUNT SERVANDA 


In conclusion, an attempt will be made to formulate certain prin. 
ciples which, even if they do not merit the ambitious title of “can. 
ons,’’ are nevertheless of capital importance in relation to the prob- 
lem of the sanctity of treaties. 

1. In the first place, certain suggestions concerning the form in 
which treaties are concluded may not be out of place. A treaty hasa 
better chance of being faithfully enforced if it is made for a fixed 
period. And as the Greeks discovered many years ago after wide 
experience, it is preferable that this period be as short as possible. It 
is well, also, for the treaty to contain dispositions whereby its denun- 
ciation or modification may be effectuated by the parties themselves 
in a practical and regular way. Such provisions, moreover, are found 
more and more frequently today, particularly in treaties of a non- 
political character. 

2. If a treaty calls for continuing performance, especially if it is of 
a political nature, the statesmen responsible have not finished their 
task when the treaty is duly signed and ratified. The duration of such 
a treaty depends largely on the ‘‘climate’’ it encounters. A sub- 
stantial change in the mutual relations of the parties—if friendship 
and entente are transformed into discord and bad feeling—may 
endanger treaty arrangements. Consequently the greatest efforts 
should be made to maintain the general relations between the con- 
tracting States in at least as good a condition as at the time of the 
conclusion of the treaty. 

3. The parties should agree in advance that any controversy 
arising out of the interpretation or application of the treaty should be 
submitted to an international organ for definitive adjudication. The 
stipulation recommended for this purpose by the Harvard Research 
in International Law, and which should be written into all treaties, 


reads as follows: 


(a) If there should arise between two or more of the parties 
to this Convention a dispute of any kind relating to the inter- 
pretation or application of the provisions of the Convention, and 
if the dispute cannot be settled by diplomacy, it shall be settled 
in accordance with any applicable agreement in force between 
the parties providing for the settlement of international disputes. 


% Wilson, Robert, ‘‘ Revision clauses in treaties since the World War,"’ American Polil- 
ical Science Review, Vol. 28, 1934, P. 9OI et seq. 
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(b) In case there is no such agreement in force between the 
parties, the dispute shall be referred to arbitration or judicial 
settlement. Failing agreement by the parties upon the choice of 
another tribunal, the dispute shall be referred to the Permanent 
Court of International Justice; the Court may exercise juris- 
diction over the dispute, either under a special agreement be- 
tween the parties, or upon an application by any party to the 


dispute. 19 


4. We have insisted emphatically upon this elementary truth, that 
in general no exceptions to the validity or duration of a treaty are 
admissible unless some impartial and authoritative body is set up to 
validate and control such exceptions. Certain exceptions are pecul- 
iarly in need of such control, and the plan proposed by the Harvard 
Research in International Law, already described, is admirably 
suited to this purpose. 

5. Given the existence of treaties whose continuing operation or 
complete execution is not in the common interest, it is necessary to 
institute some system capable of bringing about their revision. At 
the present time, however, when the treaty in question is a treaty of 
peace, unless the modification is claimed on purely legal grounds, it 
seems that the only practicable solution is to encourage the inter- 
ested parties to resolve their difficulty by means of a voluntary and 
amicable arrangement. An impartial investigation and report, how- 
ever, made under the auspices of the community of nations, may be 
useful in this matter. 

6. It would be advisable to establish in international law a new 
category of treaties—those contrary to international public order— 
and to condemn them as invalid ab initio. In this category should be 
placed every treaty whose conclusion results from measures of con- 
straint in violation of the obligations of a convention whose aim is 
the pacific settlement of international disputes or the prevention of 
war and other acts of force. The Stimson Doctrine of Non-Recog- 
nition, applied to treaties, should be definitely codified as a universal 
rule of international law. 

7. Faithful and scrupulous respect for treaties depends in large 
part on an enlightened public opinion. This means, of course, world 
public opinion, but above all public opinion in the interested State. 
Quid sunt leges sine moribus? The States of the world, as well as their 
citizens, must admit, with Confucius, that a State’s highest and most 
sacred interest is its reputation for good faith. 


100 Law of Treaties, Article 36. 
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8. In order to create this enlightened public opinion in the interesteq 
State, it is necessary that its statesmen be men of scrupulous good 
faith. We have already mentioned the magnificent réle played in 
this matter by President Wilson and Senator Root. After all, every 
act of a State is merely the act of one or more individuals, and if they 
are men of integrity and high principle, the honor of the State 
ought to be safe. 

g. In this matter of the sanctity of treaties, a new spirit is necessary 
in this sense: each violation of a treaty should be considered every- 
one’s business, and the States should react against every violation, 
Unlike the Concert of Europe, which only adopted a positive attitude 
when selfish interests were involved, they should oppose every case 
of infringement, without exception, whatever its locality and how- 
ever slight its importance. ‘‘The cause of peace is the cause of all,” 
and in the name of this principle it has been recognized that pre-war 
conceptions of neutrality have lost their raison d’étre.'™ It is just as | 
true that the sanctity of treaties—the sine qua non of peace, is the 
cause of every man and of every government, for, as Immanuel Kant 
has said, the violation of public treaties concerns all nations for the 
reason that it is a menace to their liberty.’ 

10. Finally, it should be emphasized once more that in order that 
the reign of law may be firmly established in the international com- | 
munity on the basis of pacta sunt servanda, ultimately all treaties 
must be based on the free will of the contracting parties. Never- 
theless, the final consecration of this principle must probably await 
the abolition of illegal, so-called ‘‘unjust’’ wars. In fact, every blow 
struck at war will contribute to the reinforcement of treaties. 

It may be long before the rule pacta sunt servanda is definitively 
consolidated, in fact as well as in law, as the corner stone of peace. 
But for those interested in serving this great cause, the ideal already 
exists. It has been formulated by the great statesman and jurist, 
Mr. Elihu Root, in the following magnificent words: 

A country must be great in its ideals; it must be great-hearted; 

it must despise and reject all smallness and meanness; it must be 

faithful to its word; it must keep the faith of treaties; it must | 


be faithful to its mission of civilization in order that it shall be 
truly great. 


101 Politis, Nicolas, Neutralité et la Paix, Paris, 1935; oe ‘‘La neutralité et la 
Société des Nations,’’ Recueil de la Haye, V ol. 17, 1927, Pp. 47 

102 Kant, The Ph ilosophy of Law, Hastie translation, Edinburgh, 1887, p. 223. 

1% Root, Elihu, Addresses on International Subjects, Cambridge, 1916, p. 240. 
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THE PRICE OF PEACE! 
By STEPHEN GWYNN 


Defeatists, with ignoble volubility that is special to their clan, have 
been rapturously foretelling the League’s death and burial. Well, the 
funeral is not yet ready. At the moment when I write, some of the 
most serviceable heads and hearts in Europe are strenuously at work 
to prevent relapse into what we now count as the methods of bar- 
barism. Unfortunately the lesson which forced Europe to this final 
appreciation of war is much too recent to have thoroughly penetrated 
the consciousness of any European people. Even one generation ago, 
a highly-trained nation setting out to acquire control of imperfectly 
developed territory by the use of superior armament and military 
skill would have claimed to be advancing the progress of civilization, 
and could justify its claim from examples given by the leaders of 
civilization in Europe. The English-speaking race has no doubt that 
it was virtuous to take North America from the redskins or South 
Africa from the blacks; while France certainly holds—and I think 
with large measure of justice—that the work of civilization has been 
greatly forwarded, even since the Great War, by her African con- 
quests. I do not feel able to affirm that an Italian occupation of 
Abyssinia might not be of as much service to humanity as that of 
Morocco by France; and it is certain that Italy has more need than 
France of new territory which her people can exploit. In fact, that 
need is one of the pressing problems before Europe. Unless it can be 
met, there is no prospect of bridging the gulf which separates the 
order to which civilized humanity was accustomed up to 1914 from 
that which, since 1918, Europe has been seeking to construct. 

The first step in that attempt was an inter-locking system of 
solemn pledges, in several instances renewed or re-affirmed—some- 
times with a wider extension (the Pact of Paris)—sometimes with 
more intensive application—as at Locarno. 

Now the peculiarity of this Abyssinian difficulty is that Italy’s 
need cannot be met in Abyssinia without cutting away this whole 
foundation on which the new order is so far built up. The League of 
Nations rests on a free Covenant, and that Covenant includes Abys- 
sinia. It is futile to argue that Abyssinia should never have been 
admitted; admission took place, and Italy was responsible for it as 


! Reprinted by permission from The Fortnightly, September, 1935. 
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much as other Powers. According to the Covenant, difficulties be. 
tween Abyssinia and any other member of the League are matter for 
arbitration. Abyssinia—not unnaturally—has been willing to abide 
by this condition; Italy, so far as the Duce’s speeches tell us, has not 
been and is not. The question, in his judgment, is one for Italy to 
decide in her own single right. 

It is fair to say that since Signor Mussolini began to speak for 
Italy, he has made plain by many contemptuous references that the 
League was not an organization which he took seriously. Nobody, 
therefore, can be surprised that he should resent being invited to let 
Italy's plea and Abyssinia’s be judged from a standpoint of equality; 
since in advance he made it disagreeably plain that Italy’s continued 
adherence to the League implied no more than lip-service to its 
principles. 

It was not for him a question of good faith. Commitments as 
directly made to both Italy and another European Power or Powers 
belonged to a different order of ideas. These presumably would be 
observed according to the rule of the old order—subject always to 
[taly’s sovereign right to dispense herself from them in obedience toa 
paramount national interest. This was the old morality as between 
nations. A nation’s ruler must in the interests of his nation ignore 
obligations that as a man he could not set aside without dishonor. In 
the new order, we are trying to get away from that conception; we are 
trying to establish law between nation and nation, as between citizen 
and citizen. 

No test more critical than this Abyssinian one could easily be 
imagined; and it is certainly possible for the civilized world (as we 
understand civilization) to take a great step forward—or fall a long 
way back. At such a juncture one is forced back on consideration of 
the ultimate issues: what the League means, what it means to run 
away from the League at its testing time. 

[t was the product of humanity’s reactions to four years of war. 
Those reactions were different in quality from the aftermath of 
Napoleon’s era. Then, indeed, we saw the Concert of Europe, a 
genuine attempt to preserve peace; but look at the literature of that 
time, and it is plain that war had not gone home as now to the mar- 
row of mankind. Nothing is more typical of the finest soldier spirit 


than the writings of the Napiers, and perhaps its most characteristic 
expression came, not from Sir Charles or Sir William, but from their 
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less brilliant brother, Sir George. His phrase for the adventures of the 
Peninsular War—and he saw the worst of it—was “fun and glory.” 
That note ran through the literature of that time. Look now at what 
the young men wrote about this last wallowing in the mud and stench. 
Even the marvellous adventure of air combat was too grim to be 
enjoyable: Captain Ball, the fighting man par excellence, could not 
get out of his mind the sight of a defeated opponent, whirled 
down, still living, thousands of feet, to the final crash. But of course, 
the real difference is that all the populations felt the danger, and the 
horror. Everybody said: Never again; and most of them meant it. 
In fact it is probable that outside the Balkans no nation in Europe 
could be taken into aggressive war within this generation, so long as 
the nation remained free. This has been so strongly realized that by 
two great Powers freedom has been entirely suppressed, so that rulers 
might, if they choose, have recourse effectively to the old methods. 

Now the central idea of the League was a joint defense of freedom— 
not for individuals but for nations. The small Powers very naturally 
threw themselves into an association which might be made in reality 
what it was in name: a charter for their continued freedom. England 
was not less enthusiastic, but the enthusiasm there had a different 
quality; for until within the last year it did not seem conceivable to 
England that England might again have to defend her existence. 
What England could do was to maintain philanthropically the prin- 
ciples of the League and prevent by all means short of armed inter- 
vention the recurrence of war in Europe. Nowhere did the detestation 
of war take a stronger hold; for the consequences of war were nowhere 
more oppressively felt in any victorious nation. England had no 
Alsace-Lorraine; and though the German fleet was sunk, the war 
which ended in its destruction left England no longer supreme mis- 
tress of the seas. Moreover, the deep-seated Quaker strain which 
makes England continuously unwilling to accept universal military 
obligations now got the mastery. Preparation for war was held to be 
the certain cause of war, and the sacrifices which England chose to 
make were sacrifices of military preparedness. A pressing and un- 
familiar sense of money difficulties urged in the same direction; and 
Great Britain’s contribution to the cause of peace chiefly took the 
form of reduction of British armaments. 

An unfortunate consequence was that because France persistently 
refused to follow suit, England at large tended to regard France as 





434 


incorrigibly militarist. Yet from the first the French conception had 
never varied. If there was aggression in Europe, force must be ready 
to check it, in the name of Europe; and within the first year of the 
League’s existence the new Europe had to meet its gravest danger 
when Soviet Russia threatened to overrun Poland. Great Britain, 
war-weary, refused to come to the rescue. France could do little, but 
what she could she did, and the moral effect of Weygand’s coming—if 
not his military counsel—certainly assisted Poland’s amazing re. 
covery. Much later, in another crisis, when Austria’s independence 
was threatened, the decisive movement of Italian troops prevented a 
new outbreak of war. What added to the decisiveness was that 
France also was ready if called upon. England signified support; but 
all the world knew that England’s action must come slowly. In that 
case the price of peace was prompt action. 

But also, in that case, decision was easy. The events of June, 1934, 
when the Nazis disposed by gangster methods of those whom they 
disapproved, had shocked public feeling throughout Europe. In the 
next month the same methods were applied in Austria by Nazis 
acting clearly under German inspiration. Europe at large resented 
the idea of a ganster coup d’ Etat. There was no need to call in the 
League, for the issue was clear; and there was no time to call it in. 
Italy’s action was universally approved. 

Yet in this case the principle of protection of the weak against 
aggression of the strong cannot be said to have been effectively 
asserted. Both Italy and France acted on the line of their own in- 
terest, since both regarded the maintenance of an independent 
Austria as vital to their national policy. 

England, alone of the three, may be said to have given an example 
of disinterested action, its Government counting ona public opinion 
which had been strongly moved. One thing, however, was made 
plain—the power of united action to nip aggression in the bud. 

The case which now confronts the League is at every point dif- 
ferent. In the first instance, full warning has been given; appeal has 
been lodged with the League; indeed, Italy has indicated plainly 
enough that the League will not be allowed to restrain I talian action. 
Further, it is clear that Italy, if dissatisfied, will follow Japan’s and 
which would then have 
lost three out of the six Great Powers. It is argued that to preserve the 





Germany’s example and leave the League 


League’s existence, Italy should get the free hand which she regards 
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as her right. In the third place, the interests of all Europe, with the 
exception of Germany (and possibly of Hungary), demand that 
Italy should continue on the friendliest terms with France and with 
England. It is argued that in the major interest of European security, 
France and England should act in accordance with Italy’s desires. In 
order to avoid the possibility of a big war, we are to connive at the 
outbreak of a little one. 

Now, frankly, to sacrifice all the League’s principles for the sake of 
preserving the League is a poor plan. Nothing kills an institution 
more effectively than contempt. Germany left the League, but Russia 
joined it; and so far as Europe is concerned, the League has power 
more than sufficient to control both Germany and Italy, if its mem- 
bers decide to mobilize their resources in the interests of peace. 
Italy's membership is not essential to the League. The essential is 
that the League should exact from its members fidelity to the prin- 
ciples for which it stands. If, after all that the League can do towards 
mediation—if Abyssinia on her part has done all that the League 
decides to be required of her—if then Italy persists in the appeal to 
force, Italy’s place is not in the League. 

What steps should be taken in that deplorable event is matter 
for the guiding powers of the League to consider. But for the present, 
asa simple citizen lacking any information other than what a general 
study of politics has provided, I hold that there are possibilities of a 
settlement on the lines indicated by Sir Edward Grigg in the August 
number of The Fortnightly.” ‘‘ No world-settlement,”’ he wrote, ‘can 
maintain peace indefinitely which is incapable of being sufficiently 
modified for our time by peaceful means to meet new conditions and 
changing necessities. . . . If every existing frontier is to remain 
fixed forever, and every existing sovereignty, whatever its character, 
guaranteed against modification, then an explosion is inevitable.”’ 
But I do not think that he has drawn the lines wide enough or far 
enough. His statement of Italy’s needs and of the case for meeting 
them seems to me excellent, but he appears to leave out the possi- 
bility that this may be done otherwise than at the expense of Abys- 
sinia. We come back to the larger issue indicated by Mr. Frank 
Simonds in his article® of June last—the issue between the ‘‘ Haves” 
and the “‘ Have-nots.”’ 


2‘*The League and Abyssinia,’ The Fortnightly, August, 1935. 
+The ‘Haves’ and the ‘Have-nots,’ "" The Fortnightly, June, 1935. 
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Innumerable people in Great Britain have within the past ten or 
twelve years insisted on the necessity for sacrifices in the interests of 
peace. But the sacrifice was always to be made by someone else, 
Either it was the Polish Corridor to be given back to Germany, or 
some part of Czechoslovakia, Yugoslavia, or Rumania to Hungary, 
Discussion went so far that one day M. Bene’ thought it necessary to 
lay down as an axiom that no frontier in Europe could be changed 
except at the cost of war. I do not accept this as an axiom, but I cer- 
tainly agree that sacrifices will only be agreed to by the smaller States 
when the great are also making them. Meanwhile, assuredly the 
observation does not extend also to Africa. There certainly, frontiers 
will admit alteration; and there certainly two great Powers have more 
than they can reasonably be said to need. There, also, two groups of 
possessions are held by France and England, the title to which will 
never be permanently acquiesced in by other great European Powers. 
One consists of the territories taken from Germany and held under 
mandate. The other is Tunisia, a settlement conquered by France, 
some fifty years ago, developed, under French direction, but colo- 
nized by Italians far more than by Frenchmen. 

I know that what I am suggesting here will appear to many a 
preposterous idealism, but it is the view to which, personally, I am 
driven. In regard to Tunisia, it does not seem to me possible in the 
nature of things that a colony so constituted can remain permanently 
in French possession—even allowing for the unequalled power which 
France has shown for making Frenchmen of other races. Or, if I am 
wrong in this, I still do not hold it possible that there can ever be 
friendship, loyal and cordial, between France and Italy while this 
sore remains. And friendship between the two great Latin races is 
worth more to France than the possession of Tunisia. 

But one thing is clear. Whatever France may be willing to give up 
for the peace of the world, England, the other great ‘‘ Have,’’ must 
match to the full with sacrifice. It may well be that what she gives, 
or gives back, must go to Germany. Simple retrocession of the terri- 
tories conquered in 1914~18 is, however, a much lesser sacrifice than 
Tunisia would mean for France. 

Such considerations, however, are irrelevant, except that, writing 
in an English review, it is well to show that international questions 
are not looked at solely from an English standpoint. Yet even from 


the standpoint of those who served in British armies, we are today 
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faced with a dispute which threatens to destroy all that in the war 
countless thousands of us really fought for. I take the case most 
familiar to me. It was certainly not for the interest of England that 
Irish Nationalists went into the War. If it was in a sense for Belgium, 
it was because Belgium at that moment became asymbol as well asa 
moving reality. If we fought for a motive of our own,and we did, it 
was in the hope of reconciling old and savage differences by a com- 
mon effort for a clearly intelligible principle—the defense of the weak 
in Europe against the strong. The ideal for which we fought was the 
project sketched by Briand, and filled in later by Wilson—a lasting 
organization for the defense of right as right, between one State and 
another. If now we are asked to agree that the right of a weak and 
undeveloped country shall yield, even to the real needs of a powerful 
neighbor, what is left of the ideal that our comrades in all the English- 
speaking armies risked or gave their lives for? Until the League of 
Nations has become a laughing-stock, we can face the memory of our 
dead with at least a hope. That end is not yet! The fight goes on. But 
while the fight continues, sacrifices are demanded, not the same 
sacrifices, not payment in blood, yet not easy sacrifices. Men do not 
easily give up ideas of national pride and national interest which have 
been cherished as duties. Yet, so long as the sacro egotsmo of patriot- 
ism takes precedence of all other motives in the mind of an honest 
man, what hope is there for the world? 

One must distinguish clearly between what the League can do and 
what it cannot. To adjudicate on the matters in dispute between 
Italy and Abyssinia falls clearly within its functions; and this task 
must be carried through. But to meet the needs of Italy for room in 
which her population and her energies may expand, is entirely beyond 
the League’s power. The League has nothing to give away. Yet 
neither, for that matter, has the League any coercive machinery at 
its disposal; but its existence has throughout presumed that some- 
how and somewhere such machinery will be found. It has a claim 
implicit perhaps rather than explicit, yet undeniable, on the resources 
of its member States. The view which I put forward here is that those 
nations in the League which hold African territory should agree to 
confer and consider what can be done in Africa to meet the needs 
of Italy. 

This would mean a conference in which France, England, and 
Italy would sit with the representatives of Spain, Portugal, Belgium, 
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and certainly also of the Union of South Africa. But I do not think 
that if such an attempt were made, it would be possible to avoid con- 
sidering also the demands and the needs of Germany, or to exclude 
Germany from the Conference. This no doubt would add to the 
difficulties. But except on this condition no allotment would be con- 
ceivable that could hope to stand. Moreover, on this condition, a 
much wider appeasement might be achieved. Both of the great 
‘“Have-nots’’ could be dealt with in the sphere where frontiers and 
claims, as between European and European, have no ancient history, 
and no ancient hold on affection. 

Any settlement so agreed on would not be made by the League, 
but made for the League’s purposes; it could be recognized and 
registered by a League which would then in great measure have 
emerged from the shadow of Versailles. Further, a League through 
whose influence such a danger as now threatens had been averted, 
could be strengthened out of all knowledge. Such a League could 
afford to do what it has never yet attempted: define its purposes, 
impose serious conditions of membership, and, if necessary, purge its 
ranks. It could, for instance, in the present case make it a condition 
that Abyssinia should effectively put down the traffic in captured 
slaves, on penalty of forfeiting the protection which membership had 
afforded. But that is a small detail; the League, once it became effec- 
tive, would have larger issues to face. It must consider gravely 
whether it can extend membership where it cannot give full effect to 
its responsibilities; for example, in South America. Yet here the diffi- 
culty, as I see it, is less, because these are States of European, that is 
to say, of Christian formation. Where they are deficient is in political 
development, in the power of their statesmen to control the State. 
There are undoubtedly men in South America as fit to understand 
the League and its purposes as M. Bene’ or General Smuts—who 
could put it higher? But the communities which they represent are 
much further behind this stage of civilization. In Asia, the problem 
is much harder: and in Asia beyond yea or nay, the League experi- 
enced its worst defeat. Yet, consciously or instinctively, Europe has 
refused to regard this defeat as capital—I think for good reasons, 

China was accepted as a member State when there was in fact no 
Government that could speak responsibly for China as a whole. 
Japan had complaint to make of Chinese action which the govern- 
ment of which the League had cognizance could not effectively con- 
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trol. According to the old order, absence of effective rule justified 
action by the more competent neighbor; no State has provided more 
precedents than Great Britain for the extension of the stronger influ- 
ence in such a case. Japan, however, by her membership of the League 
was committed to the new order; and a clash arose between the in- 
stincts of Japanese patriotism and the dictates of a new international 
morality. Who can wonder at the result? In no State was patriotism 
so completely identified with honor and with religion as in Japan; in 
no State was all action so prompted by what F. S. Oliver calls ‘‘ the 
instinct of the hive—sagacious, undeliberate, and fierce.’’ Where the 
Christian formation underlies all morality, voices will be raised, even 
at personal peril, against this instinct; voices that answer another 
call, speaking of justice and humanity. Every Christian State has 
heard them, and has heard them howled against, often howled down; 
yet they have persisted. They have never been anti-national, but 
opposed to a narrow and unjust conception of the nation’s interest. 
Sometimes events have speedily justified them; without the pro-Boer 
movement of 1900, the Campbell-Bannerman settlement of 1907 
would not have been possible, and without that settlement South 
Africa would have been lost to the British Commonwealth early in the 
war. But in Japan any equivalent for the pro-Boer manifestations 
would have been as unthinkable as in Hitler’s Germany or Mus- 
solini’s Italy. 

Yet in these two European States, because they are European and 
of Christian formation, Fascism and Nazism are moods of the mo- 
ment, artificially fostered—not, as in Japan, an expression of the 
people’s permanent mind and will; and a conception more truly 
European may prevail against Fascism and Nazism, provided that 
proof is given of a will to maintain justice between State and State. 
And not only of the will. Part of the price of peace is that all members 
of the League shall hold themselves ready to defend justice, as the 
independence of Austria was defended, by display of force; even in 
the last resort, beyond the display of it. But in a world that knows, as 
Europe does, the incalculable price of war, and that is ill able to 
reckon in advance the result even of “‘economic sanctions, ”’ it is wis- 
dom and it is duty to use every resource which may ease over the 
transition, not from the old vices, but from the old virtues of a 
limited patriotism to the demands of a wider citizenship. 

As among individuals, every civilized State knows that the war left 
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a grossly disproportionate distribution of riches, and civilization has 
gone far, with the consent of all citizens, to level down those inequali- 
ties. Consent was in many cases cordial; but in all cases, the fear of 
chaotic revolution was decisive. In the society of nations, ‘‘ Haves” 
might possibly defend themselves successfully against the “‘ Have. 
nots,’’ but that struggle might bring the whole society to ruin. Peace 
is a thing that has to be paid for; but it cannot be bought once for all 
and put in the pocket or lodged at the bank. It must be maintained 
by continuous acts into which a degree of sacrifice enters, since there 
can be no peace when every member of the community is deter- 
mined to have his own way. As the community develops, sacrifices 
of individual interest are regulated and imposed. My contention in 
what I have written here is that at a transition point from the old 
to the new it is desirable, and even necessary, that certain States, 
more amply provided than the others, should consider what volun- 
tary sacrifices they can make in order that, after the vast derange- 
ment of war, the world, or at least Europe, may feel that nations 
start fair, and that force is not the only remedy. 

If, in the application of those new principles, by which alone most 
of us believe that European society can continue to exist, France and 
England object to Italy’s doing for her own advancement what 
France and England have been proud to do for theirs, then France 
and England should find a compensation for Italy; and it is in their 
interest; for peece is most in the interest of the most amply developed 
civilization. When they have made their contribution to the price of 
peace, it will be justifiable for them to ask others to make theirs, 
Large changes in the distribution of Africa may render possible small 
adjustments of European frontiers—at present far more perilous, yet 
even more necessary in the long run. The justification for such an 
article as this is that no politician in charge of his country’s interests 
can afford to originate proposals of large sacrifices to be made by his 
country. Movement in such a direction must begin outside the group 
of accredited persons. It must be a movement of which practical poli- 
ticians can take cognizance. But unless much more is openly can- 
vassed and advocated than the practical politicians will even venture 
to discuss, I, for my own part, see no hope of peace. 
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